TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc lap — Tw do — Hanh phiic

Bén 4n sb: 24/2023/DS-PT
Ngay: 08-02-2023
VIV “Tranh chdp thira ké”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thdm géom co:

Thdam phan - Chii toa phién toa:  Ong Tran Vin Mudi

Cdc tham phan: Ba Nguyén Thi Thuy Vil

Ong Nguyén Vian Khuong

- Thw ky phién toa: Ong Nguyén Hitu Trung — Thu ky Toa 4n nhan dan cap
cao tai Thanh ph6 H6 Chi Minh.

- Dgi di¢n Vién kiém sdt nhan dan cap cao tgi Thanh phé H6 Chi Minh:
Ong Nguyen Tri Diling — Kiém sat vién tham gia phién toa.

Ngay 08 thang 02 nam 2023, tai tru s& Toa an nhan dan cap cao tai Thanh
phé6 HO6 Chi Minh xét xir phuc thim cdng khai vu an dan sy thy ly sO
396/2022/TLDS-PT ngay 03 thang 10 ndm 2022 vé viéc “Tranh chdp thira ké”. Do
Ban 4n dén sy so thdm s6 998/2018/DS-ST ngay 25 thang 7 ndm 2018 cua Toa an
nhan dan Thanh pho H6 Chi Minh bi khang céo. Theo Quyet dinh dwa vy an ra xét
xtr phuc tham s6 3263/2022/QD-PT ngay 19/12/2022 gitra cac duong su:

1. Nguyén don: Ong Tran T, sinh nim 1959 (c6 mit)

Dia chi: quan Binh Thanh, Thanh phé H5 Chi Minh.

2. Bi don:

2.1. Ong Tran Vin B, sinh nim 1951 (ving mat);

2.2. Ba Bui Thi Ngoc S, sinh ndm 1958 (ving mit);

Cung dia chi: quan Binh Thanh, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap cua bi don: Ong Nguyén Van T, sinh nim 1957,
dia chi: quan Phta Nhuéan, Thanh pho H6 Chi Minh (c6 mat)

(Theo gidy iy quyén lap ngay 15/6/2016 tai Vin phong cong chimg Gia Dinh)

3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1. Ong Tran M, sinh nim 1961 (c6 mit);

Pia chi: thanh phd Thu Dau Mét, tinh Binh Duong.

2. Ong Tran T1, sinh nim 1964 (c6 mat);

Pia chi: quan Go Vap, Tp. H6 Chi Minh.

3. Ong Tran Van T2, sinh ndm 1957 (xin ving mit);

Dia chi: CA 92704.

4. Ong Tran D, sinh ndm 1967 (c6 mit);
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Dia chi: quan Binh Thanh, Thanh phé HO Chi Minh.

Nguoi dai dién hop phap cua ong D: Ong Tran T, sinh nim 1959, dia chi:
quan Binh Thanh, Tp. H6 Chi Minh (c6 mat).

(Theo gidy Uy quyén s6 2883 lap tai Vian phong coéng chiung Binh Thanh
ngay 01/6/2016)

5. Ba Tran Thi L, sinh nam 1946 (ving mit);

Dia chi: quan Tha buc, Thanh phé HO Chi Minh.

Nguoi dai dién hop phap cua ba L: Ong Tran T, sinh nam 1959, dia chi: quin
Binh Thanh, Tp. H6 Chi Minh (c6 mat)

(Theo gidy uy quyén s6 17437 lap tai Phong cong chimg sd 3 ngiy
27/5/2016)

6. Ong Tran V, sinh nim 1971 (vang mit);

Pia chi: quan Binh Thanh, Thanh phé H6 Chi Minh.

Ngudi dai dién hpp phap cta 6ng V: éng Tran T, sinh nim 1959, dia chi:
quan Binh Thanh, Tp. H6 Chi Minh (c6 mat).

(Theo gidy uy quyén s6 7655 lap tai Van phong cong chimg Binh Thanh
ngay 28/11/2016).

7. Ba Tran Thi Minh P, sinh ndm 1990 (c6 mit);

8. Ong Tran Vin S1, sinh nam 1989 (vang mat);

Cung dia chi: quan Binh Thanh, Thanh phé H6 Chi Minh.

9. Ba Nguyén Thi Thu T3, sinh ndm 1963 (c6 mit);

10. Ba Tran Bao T4, sinh nam 1987 (vang mat);

Nguoi dai dién hop phap cua ba Thi: Ong Tran T, sinh nam 1959, dia chi:
quan Binh Thanh, Tp. H6 Chi Minh (c6 mat).

(Theo gidy ty quyén s6 008493 1ap tai Vin phong cong chimg Quén 7 ngay
31/5/2016).

11. Ba Tran Bao C, sinh nim 1994 (ving mit);
12. Ong Téng Van P1, sinh ndm 1987 (ving mat);

Cung dia chi: quan Binh Thanh, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phép cua ba C va 6ng P1: Ong Tran T, sinh nam 1959,
dia chi: quan Binh Thanh, Tp. HO6 Chi Minh (c6 mat).

(Theo gidy Uy quyén sb 2883 1ap tai Van phong cong chimg Binh Thanh
ngay 01/6/2016).

4. Ngudi khang cdo: Bi don 6ng Tran Van B, ba Bui Thi Ngoc S ¢6 ngudi
dai dién theo Uy quyén la 6ng Nguyén Van T.

NOI DUNG VU AN

Theo ban dn so tham, cdc tai liéu, ching cir c6 trong hé so vy dn, ndi dung
vu an dwoc tom tat nhuw sau:

Nguyén don 6ng Tran T trinh bay: Cha me cua 6ng la 6ng Tran TS va ba
Nguyén Thi S2 ¢6 10 nguoi con la: ba Tran Thi L (sinh ndm 1946), 6ng Tran Van
B (sinh nam 1951), 6ng Tran Van T2 (sinh nam 1957), ong 1a Tran T (sinh nam
1959), 6ng Tran M (sinh nam 1961), 6ng Tran T1 (sinh nam 1964), 6ng Tran D
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(sinh nam 1967), dng Tran V (sinh ndm 1971), 6ng Tran Vin P2 (sinh ndm 1948,
chét naim 1972, khong c6 vo con), ba Tran Thi G (sinh nam 1954, chét nam 1956
khong 1am gidy ching tir).

Nam 1982 cha me 6ng mua cin nha s6 269 Bach Pang, Phuong 15, quan
Binh Thanh, Thanh phd HS Chi Minh véi gia 07 luong vang. Do cha me 6ng da
dung tén cha quyén nha sé 87 Lé Quang DPinh, quan Binh Thanh va vi bi don 1a
ong B1 1a con trai 16n da 1ap gia dinh (vg 1a bi don Bui Thi Ngoc S) nén cha me
ong da nho vo chong bi don dung tén giim cin nha sé 269 Bach Pang, quan Binh
Thanh. Tt sau khi mua nha nhiing anh em nao lan luot 1ap gia dinh déu duoc cha
me cho vé nha nay dé sinh séng, gdm co6 gia dinh 6ng, gia dinh bi don, gia dinh
ong T1 va gia dinh dng D. Thoi gian sau gia dinh 6ng T1 va gia dinh dng D tach ra
& riéng, chi con lai gia dinh 6ng (gdm c6 6ng, vo 6ng 1a ba Nguyén Thi Thu T3,
hai con 1 Tran Bao T4 va Tran Bao C), gia dinh bi don (gém c6 6ng B1, vo 6ng
B1 1a ba S, con 1a Tran Thi Minh P) sir dung nha nay cho dén bay gi0. Ngoai ra
hién con c6 6ng Téng Vian P1 1a nguoi giup viée cho ong. Rleng Ong Tran Vian S1
1a nguoi giup viéc cho bi don, budi sang dén lam viéc va budi tdi vé nha riéng,
khong cu tru tai nha nay.

Nam 1995, moi nguoi gop tién xay lai nha nhu sau: vo chong ong gop 100
triéu dong, vo chong bi don gop 80 tricu dong, 6ng M gop 40 triéu dong, ong T1
gop 40 triéu dong, 6ng D gop 10 triéu dong. Toan bd qué trinh giao dich vé xay
dung, tra tién déu do 6ng dam nhan. Nam 1988, nha bi quy hoach Iui vao 3 mét,
phai stra lai mat tién chi phi hét 32 triéu dong do 6ng tra 24 triéu dong, bi don tra 8
triéu dong.

Niam 2004 Ong Tran T5 chét, nim 2005 ba Nguyén Thi S2 chét, déu khong
dé 1ai di chtc. Sau khi cha me chét, bj don c6 y dinh ban nha nén xdy ra mau thuan
trong cac anh chi em. Ngay 02/01/2012, bi don di 1ap gidy cam két v6i noi dung:
lam dtng theo di nguyén cia cha me, can nha 269 Bach Bé“mg quan Binh Thanh la
ngdi nha chung khong thudc so hitu ciia riéng mot ai, 1a nha dé tho cing 6ng ba
cha me...

Nhung sau d6 bi don ¢6 y dinh ban nha nén ong khoi kién yéu cau:

- Xéc dinh can nha 269 Bach Pang, quan Binh Thanh 13 di san ctia 6ng Tran
T5 va ba Nguyén Thi S2.

- Cong nhan 8 ngudi con ctia 6ng Tran T5 va ba Nguyén Thi S2 1a dong thira
ké, 1a chi s¢ hiru hop phap nha 269 Bach Pang, quan Binh Thanh.

- Di san thira ké duoc chia cho 6 nguoi la 6ng, ba L, bi don, 6ng M, 6ng T1,
6ng D, mdi nguoi duge hudng 1/6 gia tri di san (do 6ng T2 va 6ng V da c6 vin ban
tir chdi nhan di san thira ké). Ong dong y gilt nguyén két qua dinh gid ngay
09/4/2013 xéc dinh gi4 tri nha 14 6.061.405.500 dong.

- Ong yéu cau dugc chia hién vat. Nam nguoi 1a ong, ba L, ong M, ong T1,
ong D s€ nhan dong sO hitu can nha nay va hoan tra cho bi don sb tién twong tng
v6i ky phan thira ké dugc huong.

+ Bi don 12 6ng Tran Van B va ba Bui Thi Ngoc S do 6ng Nguyén Van T 12
ngudi dai dién trinh bay:

Can nha sb 269 Bach Bé‘mg, quan Binh Thanh Ia tai san ri€éng ctua vg chéng
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bi don. Nam 1982 bi don mua nha nay cua 6ng Ma Van D1 va ba Mai Thi L véi
gia 86.000 dong, hai bén c6 lam gidy phép mua ban chuyén dich nha cira sb
1003/GP-UB ngay 27/12/1982 ¢6 chung thuc ctia Uy ban nhan dan quin Binh
Thanh.

Néam 1986, nguyén don cudi vg, bi don la cdng nhan vién di lam sudt nén da
ddng v cho vo chong nguyén don vé & chung va md tiém budn ban.

Nam 1995 nguyén don, bi don, 6ng T1, 6ng D, 6ng M huin nhau xay dung lai
toan bo cin nha. Phan dong gop cua moi nguoi theo trinh bay ctia nguyén don 1a
dang. Tuy nhién 6ng khang dinh cin nha 269 Bach DPang 1a s¢ hitu riéng cua bi
don. Ong ddng ¥ gilr nguyén két qua dinh gia ngay 09/4/2013 xac dinh gia tri nha
13 6.061.405.500 dong. Phan gia tri xay dung 13 ctia chung cic anh em, bi don chi
ddng v tra lai gia tri phan x4y dung hién tai 1a 661.405.500 dong.

Ong xac nhan chit ky trong Gidy cam két ngay 02/01/2012 la chir ky cua vo
chong bi don, nhung ndi dung trong glay cam két chi thoa thuan phan xay dung
nha 13 cta chung, khong co thoa thuin vé quyén st dung dat vi dat 1a ciia vo chong
bi don.

+ Nguoi c6 quyén loi, nghia vu lién quan:

- Ong Tran T1, 6ng Tran M, ba Tran Thi L, dng Tran D (ba Tran Thj L va
6ng Tran D do ong Tran T dai dién) trinh bay: cac ong ba co cung y kién voi
nguyén don, yeu cau mdi nguoi duge hudng 1/6 gia tri di san thira ké.

- Ong Tran V do 6ng Tran T dai dién trinh bay: 6ng Tran V 13 mot trong
nhimg ngudi thira ké cua ong T5 ba S2, 6ng V da c6 Pon khudc tir tai san thira ké
ngay 14/3/2017 va cam két khong c6 bat ci tranh chap nao vé sau.

- Ong Tran Vian T2 vang mat. Tai Van ban tir ch6i nhan di san thira ké ngay
07/9/2016, 6ng T1 trinh bay: Ong tu nguyén tir ch6i nhan phan di san ma 6ng dugc
hudng tai can nha nay.

- Ba Nguyén Thi Thu T3 trinh bay: Ba 1a vo ciia nguyén don, ba co cling y
kién v6i nguyén don. Ngoai ra ba khong c6 yéu cau nao khac.

- Ba Tran Bao T4, ba Tran Bao C va 6ng Tong Van P1 do 6ng Tran T dai
dién trinh bay: Ba T4 va ba C 1a con ctua 6ng, 6ong P1 la nguoi lam cua 6ng, ba
ngudi ndy dang cu tra tai nha nay va khong cé yéu cau gi.

- Ba Tran Thj Minh P trinh bay: Ba la con cua bi don. Hién ba dang & bén
nha chdng, nhung vai ngay ciing tré' vé nha mot 1an. Ong Tran Vian S1 1a ngudi
gitip viéc cho gia dinh ba, budi sang dén lam viéc va budi tdi vé nha riéng, khong
cu tru tai nha ne‘ly Ba kh()ng c6 yéu cau gi trong vu 4n nay.

- Ong Tran Van S1 vang mat tai phién toa so tham, da duogc tong dat hop 16
nhung khong c6 ¥ kién hodc yéu cau gi.

Tai Bin dn din sw so tham sé 998/2018/DS-ST ngay 25 thdng 7 nim
2018 ciia Toa dn nhén ddn Thanh pho Hé Chi Minh da quyét dinh:

Can cu:

- Khoan 5 Diéu 26, diém a khoan 1 Diéu 37, diém a khoan 1 Diéu 38, Diéu
39, Piéu 266 Bo luat td tung dan su;

- Bidu 609, diéu 620, diéu 649, dicu 651, diéu 660 Bo luat dan su;
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- Piém & khoan 1 diéu 12, Piém a khoan 7 diéu 27 Nghi quyet sO
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qudc hoi vé an
phi, 1€ phi toa an.

Tuyén xur:

1/ Chéap nhan yéu cau khoi kién cta nguyén don 1a 6ng Tran T va yéu ciu
doc 1ap ctia ngudi c6 quyen loi, nghia vu lién quan 1a ba Tran Thi L, 6ng Tran M,
6ng Tran T1, 6ng Tran D.

- X4c dinh quyén sir dung dat ciia can nha 269 Bach Pang, quan Binh Thanh
1a di san ctia 6ng Tran T5 va ba Nguyén Thi S2.

- Cong nhan 8 ngudi con ciia 6ng Tran T5 va ba Nguyén Thi S2 1a dong thira
ké, 1a chu s& hitu hop phap nha 269 Bach Déng, quan Binh Thanh.

- Di san thira ké duoc chia cho 6 nguoi la ba Tran Thi L, ong Tran Van B,
6ng Tran T, 6ng Tran M, 6ng Tran T1, dng Tran D.

2/ Chap nhan yéu cau cua ong Tran T, ba Tran Thi L, 6ng Tran M, 6ng Tran
T1, 6ng Tran D duoc quyén so hitu toan bd nha dat s6 269 Bach Pang, Phuong 15,
quan Binh Thanh, Thanh phd Ho Chi Minh.

Ong Tran T, ba Tran Thi L, dng Tran M, dng Tran T1, 6ng Tran D dugc
quyén lién hé cac co quan c6 thim quyén dé 1am tha tuc cong nhin quyén sé hiru
nha dét s6 269 Bach Pang, Phuong 15, quan Binh Thanh, Thanh phd HO Chi Minh
theo quy dinh cua phap luat.

Ong Tran T, ba Tran Thi L, 6ng Tran M, dng Tran T1, 6ng Tran D c6 trach
nhiém hoan tra lai gia tri xdy dung nha cho dng Tran Vin B va ba Bui Thi Ngoc S
1a 132.281.100 (mdt trim ba muoi hai triéu hai trim tdm muoi mot ngan mot tram)
dong va hoan tra lai phan chénh léch di san thira ké cho 6ng Tran Vin B la
1.079.999.998 (mot ty khong tram bady muoi chin triéu chin tram chin muoi chin
ngan chin trim chin muoi tdm) dong.

Ong Tran Vin B, ba Bui Thi Ngoc S va con 1a Tran Thi Minh P ¢6 trach
nhiém ban giao lai toan b dién tich dang sur dung tai nha s6 269 Bach Déng,
Phuong 15, quan Binh Thanh, Thanh phé H6 Chi Minh cho 6ng Tran T, ba Tran
Thi L, dng Tran M, 6ng Tran T1, 6ng Tran D.

Céc duong su thi hanh viéc giao nhan nha va tién cung mot lic trong thoi
han 6 thang ké tir ngdy an c6 hiéu luc phép lut.

Ngoai ra ban an so thim con quyét dinh vé quyén thi hanh 4n, an phi va
quyén khang cdo ctia cac bén duong su theo quy dinh cta phép luat.

Sau khi xét xir so tham, ngay 30/7/2018, bi don 6ng Tran Vin B, ba Bui Thi
Ngoc S ¢6 ngudi dai dién theo uy quyén 1a 6ng Nguyén Van T c6 don khang céo
toan bd ban an so tham.

Tai phién toa phic tham, bi don 6ng Tran Vian B, ba Bui Thi Ngoc S ¢6
ngudi dai dién theo iy quyén 1a ong Nguyén Van T van giit nguyén yéu cau khang
Cao.

Ong Nguyén Van T trinh bay: Phia bi don khang dinh can nha tranh chip 1a
cua bi don vi viéc mua ban nha dugc 13p van ban cé chit ky cia bén ban, duoc
chinh quyén x4c nhén, cac tai liéu co lién quan déu chimg minh viéc nay. Pén nam
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1995 thi nha xudng cap, cic anh em cung gop tién lai xdy nha, do d6 nén méi co
viéc bi don x4c dinh phan nha 13 tai san chung, cho phép cac anh chi em cing 6.
Ban 4n so tham x4c dinh day 1a di san dung vao viéc tho ciing nhung lai chia phan
1a khong ding. Ngoai ra viéc dinh gla d4 dién ra vao nam 2018, dén nay gia tri cin
nha da thay d6i nhiéu nén V1ec chia gia tri nhu vay la khong phu hop.

Nguyén don ong T, ran T trinh bay: DBéi véi phan dinh gid, tai phién toa so
tham, Hoi dong xét xtr da hoi ong Tai nhu’ng ong Tai van dong y va khong yéu cau
dinh g1a lai, gitr nguyén két qua dinh gia nam 2018 nén dén nay ong Tai yéu cau
dinh gia lai 1a khong phu hop. Cac ndi dung khac phia bi don trinh bay la khéng co
cdn ctr, dé nghi Hoi dong xét xtr gitt nguyén ban an so tham.

Nhitng ngudi ¢6 quyén loi, nghia vu lién quan c6 mit khong c6 ¥ kién tranh
luan.

Bai dién Vién Kiém sdt nhan déan cdp cao tai Thanh phé Hé Chi Minh phat
biéu quan diém: Vé t6 tung: Trong qua trinh giai quyét vu an tham phan, thu ky da
tuan tha dung quy dinh phap luat. Tai phién toa Hoi dong xét xir da chap hanh
ding céc quy dinh cua Bo luat tb tung dan su; bao ddm cho cac duong sy tham gia
phién toa thyc hién day du quyén, nghia vu dung quy dinh ctia Bo luat T tung dan
su 2015.

V& nodi dung: Toa an cip so tham da xem xét toan dién, danh gia day du cac
chtng ctr va quyét dinh phu hop véi quy dinh cua phap luat. Bi don c6 khang cao
nhung khéng cung cip duoc chimg cir modi chirng minh cho yéu ciu ciia minh nén
khong c6 co s& chap nhan. Vi vy, dé nghi Hoi dong xét xir khong chip nhan
khang céo, gitt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién civu cdc tai liéu c6 trong ho so vu an dwoc tham tra tai phién
t0a va cdn cir vao két qua tranh tung tai phién toa, Hoi dong xét xir xét thdy:

[1] V& thi tuc t6 tung: Pon khang cao cua bi don 6ng Tran Vin B, ba Bui
Thi Ngoc S ¢6 nguoi dai dién theo iy quyén 1a 6ng Nguyén Van T trong han luat
dinh, hop 1€, du’oc xem xét theo trinh ty phiic tham.

Vé su vang mit cia duong su: Bi don, ngudi co quyen loi nghia vu lién quan
vang mit nhung c6 mat nguoi dai dién theo uy quyén; cac nguoi co quyen loi
nghia vu lién quan khac trong vu an vang mat khong c6 Iy do va da co ¥ kién day
du trong ho so vu an. Su ving mit ciia cac duong su khong lam anh huong dén
viée xem x¢ét khang cao, can ctr vao Piéu 228 ctia Bo luat té tung dan sy, Hoi dong
xét XU tiép tuc xét x{r vu an vang mat cac duong su néu trén.

[2] Xét khang cao cua bi don:

V& noi dung vu 4n:

Ong Tran T5 (sinh nam 1923, chét nim 2004) va ba Nguyén Thi S2 (sinh nim
1928, chét nam 2005) c6 10 ngudi con la:

- Ba Tran Thi L, sinh ndm 1946.

- Ong Tran Vin B, sinh nam 1951.

- Ong Tran Van T2, sinh nim 1957.

- Ong Tran T, sinh nam 1959.



- Ong Tran M, sinh nam 1961.

- Ong Tran T1, sinh nam 1964.

- Ong Tran D, sinh nim 1967.

- Ong Tran V, sinh nam 1971.

- Ong Tran Van P2 , sinh nim 1948, chét naim 1972, khong c6 vo con.

- Ba Tran Thi G, sinh ndm 1954, chét ndm 1956 khong 1am gidy chung tir.

Niam 1982, vo chdng bi don 1a 6ng Tran Vian B, ba Bui Thi Ngoc S ding tén
mua cin nha s6 269 Bach Pang, Phuong 15, quan Binh Thanh, Thanh phé Ho Chi
Minh, nhitg ngudi st dung nha gdm c6 gia dinh nguyén don, gia dinh bi don, gia
dinh 6ng T1 va gia dinh 6ng D. Sau d6 gia dinh 6ng T1 va gia dinh 6ng D tach ra ¢
riéng, chi con lai gia dinh nguyén don (gém c6 nguyén don, vo 1 ba Nguyén Thi
Thu T3, hai con 1a Tran Bao T4 va Tran Bao C), gia dinh bi don (gdm c6 vo chong
bi don va con 1a Tran Thi Minh P) sir dung nha nay cho dén bay gid. Ngoai ra hién
con ¢6 6ng Tong Van P1 1a nguoi gitp viée cho nguyén don.

Niam 1995, moi ngudi gop tién xdy dung lai toan b nha nhu sau: vo chong
nguyén don goép 100 triéu dong, vo chong bi don gop 80 triéu dong, 6ng M gop 40
triéu dong, ong T1 gop 40 triéu dong, 6ng D gop 10 triéu dong.

Tai phién toa so tham, nguyén don (dong thdi dai dién cho ba L va éng D)
trinh bay tuy nha do vo chong bi don dimg tén, nhung thyc chat 12 do cha me 6ng
mua ctia 6ng Ma Van D1 va ba Mai Thi L véi gia 07 Iugng vang. Do cha me ong
d3 dung tén cha quyén nha sé 87 Lé Quang Pinh, quin Binh Thanh va vi bi don 13
con trai 16n d 1ap gia dinh nén cha me 6ng di nho vo chong bi don dung tén giim
cin nha s6 269 Bach Pang, quan Binh Thanh. Tir sau khi mua nha nhimg anh em
nao lan luot 1ap gia dinh déu duoc cha me cho vé nha nay dé sinh séng. Cha me
ong chét déu khong dé lai di chic, bi don c6 y dinh ban nha nén xay ra mau thuan
trong cac anh chi em. Ngay 02/01/2012, bi don di 1ap gidy cam két v6i noi dung:
cac anh em lam dung theo di nguyén cua cha me, can nha 269 Bach Déng, quan
Binh Thanh 13 ngdi nha chung khong thudc sé hitu ciia riéng mot ai, 1a nha dé tho

cung 6ng ba cha me.. Giéy cam két co chir ky tén cua vo chdng bi don va cac anh
chi em trong gia dlnh Gidy to chil quyén nha ciing giao cho 6ng M cit gitr. Nhung
sau d6 bi don khong thuc hién theo cam két nén ong khéi kién yéu cau xac dinh
can nha 269 Bach Dang, quan Binh Thanh la di san cta cha me, di san thira ké
dugc chia déu cho 6 nguoi 1a 6ng, ba L, bi don, 6ng M, 6ng T1, dng D, mdi ngudi
dugc hudng 1/6 gia tri di san (do 6ng T1 va éng V di ¢6 vian ban tir chdi nhan di
san thira k&). Loi trinh bay ctia nguyén don ciing duge dng M va 6ng T1 xac nhan.

Nguoc lai, theo trinh bay cua 6ng Nguyén Vian T la nguoi dai dién cua bi don
thi can nha nay do bi don mua cua ong D va ba L v6i gia 86.000 ddng, hai bén co
lam gidy phép mua ban chuyén dich nha ctra s6 1003/GP-UB ngay 27/12/1982 c6
chung thuc cua Uy ban nhén dan quan Binh Thanh. Do vg chong bi don la cong
nhan vién di lam subt nén nim 2006 da doéng y cho vo chong nguyén don vé &
chung va m¢ tiém budn ban. Vé glay to' nha, do bén nguyén don muon dé thé chap
vay tién, nhung sau d6 khong vay tién ma giit luén. Phan gia tri xay dung nha la
cua chung cac anh em, con phan dat 1a ctia vo chong bi don. Ong xac nhan chir ky
trong Gidy cam két ngay 02/01/2012 1a chit ky cta vo chong bi don, nhung noi
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dung trong glay cam két chi thoa thuan phan xay dung nha 1a cta chung, khong c6
thoa thuan vé quyén str dung dat vi dit 1a ctia bi don. Bi don chi dong v tra lai gia
tri phan xay dung hién tai theo bién ban dinh gia ngay 09/4/2013 1a 661.405.500
dong.

Hoi dong xét xir xét thdy, can cir vao Glay phép mua ban chuyen dich nha cira
s6 1003/GP-UB ngay 27/12/1982 va Gidy chimg nhan quyén s dung dat sb
AH441199 ngay 19/12/2006 do Uy ban nhan dan quan Binh Thanh cép cho bi don,
x4c dinh vé& mit phéap 1y bi don duoc cong nhan quyén sir dung dat ¢ va quyén so
hitu nha ¢ tai dia chi trén. Tuy nhién, tir khi bi don dumg tén mua nha cho dén nay
thi cac anh em van sdng chung tai cin nha nay va cung dong gop tién dé xay dung
lai nha, trong d6 nguyén don 1a ngudi dong gop nhiéu hon cic anh em khac. Sau
khi cha me chét thi gitta cac duong su xay ra mau thuan.

Ngay 02/01/2012, vg chong bi don 1ap Gidy cam két voi ndi dung:

C e Chung t6i 1am dung theo di nguyén cua cha me 1a 6ng Tran T5 va ba
Tran Thi S2.

Mong muén cin nha 269 Bach Pang, Phuong 15, quan Binh Thanh, Thanh
phé HO Chi Minh 14 ngdi nha chung. Khong thudc so hiru cia riéng mot ai. Anh
em ¢ chung mua ban, la nha dé tho cung ong ba, cha me. La noi dé con chau tu vé
mdi khi cé dip.

Chung t6i xin cam két s& khong ban cin nha niy, ca doi con va doi chau
chung t61 cling phai lam nhu vay.

Chung t6i xin 1am ding cam két trén.....”.

Gidy cam két co chir ky ctia vo chong bi don va tat ca cac anh chi em con lai.

Tai phién toa phic tham, ong Nguyén Vian T 13 nguoi dai dién cta bi don cho
rang nodi dung trong gidy cam két chi thoa thuan phan xay dung nha la cua chung,
khong co thoa thuan vé quyén sir dung dat vi dat 1a caa bj don. Xét thay: Trong
Gidy cam két ghi 12 can nha 269 Bach Pang chir khong ghi 1a phan xdy dung cua
nha 269 Bach Ping, nén phai hiéu 1a bao gém ca phan xay dung nha va dat. Pong
tho1 cau "Chung t61 lam dung theo di nguyén ctia cha me” chirng t6 nha 1a cua cha
me, khong phai cta bi don thi cha me méi c6 di nguyén nhu vdy. Ngoai ra gidy
cam két cling xac dinh nha khong thudc so hitu cta riéng mot ai, ching to can nha
khéng thudc sé hitu riéng ctia bi don vi néu nha do bi don mua bang tién cta minh
thi bi don s& khong thé cam két v6i ndi dung nhu vay.

Do d6 101 trinh bay cua nguoi dai dién bi don cho rang gidy cam két chi thoa
thuan vé gid tri xay dung nha chu khong thoa thuén vé quyén sir dung dat 12 khdng
c6 can cir dé chap nhan.

Nhu vay, tuy vo chong bi don dimg tén chil quyén nha va 6ng T5, ba S2 chét
khong dé lai di chic, nhung qua qua trinh cung st dung nha, dong gop xay dung
nha va ndi dung Gidy cam két nhu trén ciing thé hién rd thyc té, vo chong bi don
da xac dinh can nha nay 1a do cha me tao lap, cam két phai thuc hién dung theo di
nguyén cua cha me la can nha nay 1a ngdéi nha chung khong thudc sé hiru cua riéng
mot ai, anh em chi dugc str dung & chung, khong dugc ban.

Nguyén don, dai dién bi don va cadc anh em khic xdc nhén nha da dugc xay

8



dung lai toan bo, sd tién dong gop dé xay dung lai nha la tai san chung cua nhing
ngudi di dong gop va phan déng gép cua mdi ngudi 1a khac nhau, nhung thoa
thuan phan gia tri xay dung nha s& dugc hoan lai va chia déu cho 5 phan gdm vo
chdng nguyén don, vo chong bi don, dng M, dng T1 va 6ng D.

Tir nhan dinh trén, c6 co so dé két ludn quyén sir dung dat ctia cin nha 269
Bach Piang 14 di san thira ké cua 6ng T5, ba S2, 6ng ba chét khong dé lai di chic
nén 8 nguoi con ciia dng ba 1a cac dong thira ké theo phap luat dbi véi di san trén.
Theo di nguyén cta 6ng T5, ba S2 thi nha khong duoc ban, chi dé ¢ va thd cing
6ng ba cha me. Tuy nhién hién nay gitra bi don va cac anh chi em trong gia dinh da
xay ra mau thuin kéo dai nhiéu nim khong thé giai quyét dugc, nén nguyén don va
ba Tran Thi L, 6ng Tran M, ong. Tran T1, 6ng Tran D yéu cau chia thira ké di san
ctia ong T5, ba S2 14 ¢6 can ctr dé chap nhan.

Ong T1 va dng V di c6 van ban tir chdi nhan phan thira ké, nén di san cua ong
T5, ba S2 duogc chia cho 6 nguoi con lai. Ngoai ra, Hoi dong xét XU thay rang can
phai trich ra trong khdi di san thira ké mot phan twong duong 1 suit thira ké dé tinh
cong stc dong gop. Cong strc dong gop gom phung dudng cham séc cha me, dong
gop xdy dung nha, bao quan di san. Nhu vay, nguyén don, bi don, ba L, 6ng M,
6ng T1 va 6ng D, mdi ngudi duge hudng 1 suat thira ké bang 1/7 gia tri di san. 1/7
con lai 13 cong strc dong gdp va dugce chia ra 3 phan nhu sau:

- Phung dudng cham soc cha me: cac duong su xac dinh nguyén don va bi
don di c6 cong cham soc phung dudng cha me nhimg nim cudi doi, nén dugc
huong chung 1/3 cong sttc cham s6c phung dudng cha me.

- Pong gop xay dung nha: nguyén don, bi don, 6ng M, éng T1 va 6ng D la
nhitng nguoi cung gop tién xay dung nha, nén dugc huong chung 1/3 cong stc
dong gdp xay dung nha.

- B4o quan di san: nguyén don, b1 don 1a ngudi bado quan di san tir khi cha me
chét cho dén nay, nén dugc hudng chung 1/3 cong strc bao quan di san.

Tai phién toa so tham, cac duong su thong nhat tinh gia tri nha dat theo bién
ban dinh gia ngay 09/4/2003 la 6.061.405.500 dong, trong d6 gia tri dat la
5.400.000.000 dong, gia tri phan x4y dung nha 1a 661.405.500 dong.

Do d6 gié tri phan x4y dung nha hoan lai cho v chong nguyén don, vo chdng
bi don, 6ng M, 6ng T1 va 6ng D, mdi phan la:

661.405.500 ddng/5 = 132.281.100 dong.

Gia trj theo suat thira ké ma nguyén don, bi don, ba L, 6ng M, 6ng T1 va 6ng
D mdi ngudi duge hudng 1a:

5.400.000.000 dong/7 = 771.428.571 dong.

Gia tri cong strc dong gdp duge huong la:

- Chiam s6c phung dudng cha me: nguyén don, bi don mdi ngudi duge hudng
la:

5.400.000.000 dong/ 7 /3 /2= 128.571.428 dong.

- Pong gop tién xay dung nha: nguyén don, bi don, 6ng M, dng T1 va dng D,
mdi ngudi duge hudng 1a:

5.400.000.000 dong /7 /3 /5= 51.428.571 dong.
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- Bao quan di san: nguyén don va bi don, mdi ngudi duoc hudng la:
5.400.000.000 dong /7 /3 /2 = 128.571.428 ddng.

Nhu vay gia tri di san thira ké va cong sirc dong gop clia mdi ngudi nhu sau:
- Ba Tran Thi L: 771.428.571 dong.

- Ong Tran Van B: 771.428.571 dong + 128.571.428 dong + 51.428.571 dong
+128.571.428 dong = 1.079.999.998 dong.

- Ong Tran T: 771.428.571 dong + 128.571.428 ddng + 51.428.571 dong +
128.571.428 dong = 1.079.999.998 dong.

- Ong Tran M: 771.428.571 ddng + 51.428.571 dong = 822.857.142 ddng.

-Ong Tran T1: 771.428.571 dong + 51.428.571 dong = 822.857.142 ddng.

- Ong Tran D: 771.428.571 dong + 51.428.571 dong = 822.857.142 dong.

Tai phién toa so tham, nguyén don, 6ng Tran M va dng Tran T1 c6 ¥ kién 1a
thuc hién theo di nguyén cia cha me, nha khong ban ma chi dé &, 1am nha tho
cing, nén yéu cau dugc nhan nha va céng nhan dong so hiru nha, déng thoi hoan
lai phan chénh 1éch cho bi don. Nhung dai dién bi don khong dong ¥ vi cho rang
gia tri quyén sir dung dat 1a cua bi don, trong truong hop phai chia thi 6ng ciing
yéu cau giao cho bi don dugc s hiru nha dat va hoan lai phan chénh léch cho
nhimg ngudi thira ké con lai.

Hoi dong xét xir xét thay: Theo quy dinh phap luat vé thira ké, nhitng nguoi
thira ké c6 quyén yéu cau duogc chia di san bang hién vat. Tuy nhién, dién tich, két
cau, hién trang nha khong thé chia déu cho 6 nguoi véi gia tri bang nhau, gitra bi
don va nhimg ngudi thira ké con lai dd xay ra mau thudn trAm trong khong thé
cung chung song v6i nhau duge. Do d6, cac duong su yéu cau dugc so hitu nha va
hoan lai phan chénh léch cho nguoi thira ké con lai 1a ¢ cin ct. Tuy nhién,
nguyén don, ba L, 6ng M, 6ng T1 va 6ng D - 1a 5 nguoi dugc nhan tuong duong
5/6 di san thira ké, tic phan 16n di san thira ké - yéu cau duoc nhan nha, dugc cong
nhan dong sé hitu nha va hoan lai phan chénh 1éch cho bi don 13 ¢6 co s dé chap
nhan nhu nhan dinh cua cép so tham 14 ¢6 can ci.

Tir nhitng phén tich néu trén, Hoi dong xét xir xét thay yéu cau khang céo cua
bi don 1a khong c6 cin ¢t nén Hoi dong xét xir khéng chap nhan. Quan diém cua
Vién kiém sat nhan dan cép cao tai Thanh phd HO Chi Minh phu hop v6i nhan
dinh cua Ho1 dé)ng x¢&t xtr nén duoc chép nhan.

[3] Cac quyét dinh khac ciia ban an so tham khong ¢ khang cdo, khang nghi
c6 hiéu luc phap luat ké tir ngay hét thoi han khéng cdo, khang nghi.

[4] V& an phi phic thAim: Do khang cdo khong dugc chip nhan nén bi don
6ng Tran Vin B, ba Bui Thi Ngoc S ¢6 nguoi dai dién theo uy quyén la ong
Nguyen Van T phai chiu an phi dan sy phuc tham. Tuy nhién duong su 13 nguoi
cao tudi nén duoc xem xet mi€n an phi phic tham theo quy dinh tai diém d khoan
1 biéu 12 Nghi quyét 326/2016 UBTVQH 14 ngay 30/12/2016 cua Uy ban thudng
vu Qudc hoi quy dinh vé murc, mién, giam, thu ndp, quan 1y va st dung 4n phi va
1¢ phi Toa an.

Vi cac lé tren,
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QUYF:T PINH:

Cin ctr khoan 1 Piéu 308 Bo luat T6 tung Dan sy 2015; Ap dung Nghi quyét
sO 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thudong vu Quédc hoi quy
dinh vé murc thu, mién, giam, thu, ndp, quan ly va sir dung an phi va 1&€ phi Toa an;

- Khong chip nhan yéu ciu khang cdo cia bi don ong Tran Vin B, ba Bui Thi
Ngoc S ¢6 ngudi dai dién theo Gy quyén 1a 6ng Nguyén Vin T. Giit nguyén Bén an
dan su so tham sd 998/2018/DS-ST ngay 25 thang 7 nim 2018 cua Tda an nhan
dan Thanh phé H6 Chi Minh.

TuXén XU

1/ Chap nhan yéu cau khoi kién cta nguyén don 13 6 ong Tran T va yéu cau doc
1ap cua ngu’m ¢ quyén loi, nghia vu lién quan 1a ba Tran Thi L, 6ng Tran M, 6ng
Tran T1, ong Tréan D.

- Xac dinh quyén st dung d4t ciia can nha 269 Bach Dﬁmg, quan Binh Thanh
1a di san ciia 6ng Tran T5 va ba Nguyén Thi S2.

- Cong nhan 8 ngudi con cta 6ng Tran T5 va ba Nguyén Thi S2 1a dong thira
ké, 1a cha so hiru hop phép nha 269 Bach Pang, quan Binh Thanh.

- Di san thira ké duoc chia cho 6 ngudi 1a ba Tran Thi L, 6ng Tran Vin B, dng
Tran T, 6ng Tran M, f)ng Tran T1, 6ng Tran D.

2/ Chap nhin yéu cau ctia 6ng Tran T, ba Tran Thi L, 6ng Tran M, 6ng Tran
T1, 6ng Tran D dugc quyén sé hitu toan bo nha dat s6 269 Bach Pang, phuong 15,
quan Binh Thanh, Thanh phd Ho Chi Minh.

Ong Tran T, ba Tran Thi L, 6ng Tran M, 6ng Tran T1, 6ng Tran D duoc
quyén lién hé cac co quan c6 thim quyén dé 1am tha tuc cong nhin quyén sé hiru
nha dat s 269 Bach Pang, phuong 15, quan Binh Thanh, Thanh phé Ho Chi Minh
theo quy dinh cua phap luat.

Ong Tran T, ba Tran Thi L, 6ng Tran M, éng Tran T1, 6ng Tran D c6 trach
nhiém hoan tra lai gia tri xy dung nha cho 6ng Tran Vin B va ba Bui Thi Ngoc S
1a 132.281.100 (mdt trim ba muoi hai triéu hai trim tdm muoi mét ngan mot trim)
déng va hoan tra lai phan chénh léch di san thira ké cho 6ng Tran Van B Ia
1.079.999.998 (mot ty khong trdam bady muoi chin triéu chin tram chin muoi chin
ngan chin trim chin muoi tdm) dong.

Ong Tran Vin B, ba Bui Thi Ngoc S va con 1a Tran Thi Minh P ¢d trach
nhiém ban giao lai toan by dién tich dang sir dung tai nha s6 269 Bach Dé“mg,
Phuong 15, quan Binh Thanh, Thanh phé H6 Chi Minh cho 6ng Tran T, ba Tran
Thi L, 6ng Tran M, 6ng Tran T1, 6ng Tran D.

Céc duong su thi hanh vi¢c giao nhan nha va tién cung mot luc trong thoi han
6 thang ké tir ngdy an c6 hiéu luyc phap luat.

Ké tir ngdy ban an ¢ hiéu luc phap luat, néu 6ng Tran Vin B va ba Bui Thi
Ngoc S ¢6 don yéu cau thi hanh an ‘ma Ong Tran T, ba Tran Thi L, ong Tran M,
Ong Tran T1, Ong Tran D chua tra sd tién trén, thi 6ng Tran T, ba Tran Thi L, 6ng
Tran M, Ong Tran T1, 6ng Tran D con phai tra cho 6ng Tran Vin B va ba Bui Thi
Ngoc S tién 13i theo mirc 1ai suat duoc quy dinh tai khoan 2 Piéu 468 B6 luat dan
su nam 2015 twong tng vai so tién va thoi gian cham tra.
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2. Céc quyét dinh khéc cta ban an so thim cé hiéu luc phap luat ké tir ngay
hét thoi han khang céo, khang nghi.

3. An phi dan sy phtc thim: Hoan tra cho bi don c6 nguoi dai dién theo uy
quyén 1a ong Nguyén Van T sd tién 300.000 déng (ba traim nghin) dong tam tng
an phi phuc thim d3 nop theo bién lai thu sé 0049272 ngay 06/8/2018 tai Cuc thi
hanh an dan sy Thanh phd H6 Chi Minh.

Ban an phtic thim c6 hiéu luc thi hanh ké tir ngdy tuyén an./.

TM.HOQI PONG XET XU PHUC THAM

Noi nhin: THAM PHAN - CHU TQA PHIEN TOA
- Tda 4n nhan dan tdi cao;

- VKSNDCC tai TP.HCM; (daky)

- TAND TP.HCM;

- VKSND TP.HCM;

- Cuc THADS TP.HCM;

- Puong su (15);

- Luu HS (2), VP(5) (27b). (LTTT). Tran Vin Muoi
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