TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAlI HANQI Poc lap - Tw do - Hanh phuc

Ban an sb: 30/2022/KDTM-PT
Ngay: 30/12/2022

“Tranh chdp Hop dong chuyén nhwong
co phan, hiy Quyét dinh cé biét”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI HA NOI

Thanh phan Hai dong xét xi phic tham gom co:

Thédm phén - Chui toa phién tda:  Ba Vii Thi Thu Ha;

Céac Tham phan: Ong Thai Duy Nhiém:

Ba Lé Thi Mai.

Thu ky phién toa: Ong Phan Nhat Phong - Thu ky Toa an nhan dan cap
cao tai Ha Noi.

Dai dign Vién kiém sat nhan dan cdp cao tgi Ha Ngi tham gia phién toa:
Ong Nguyén Huy Hoang, Kiém sat vién cao cap.

Trong cac ngay 26, 30 thang 12 nam 2022, tai try so Toa &n nhan dan cap
cao tai Ha Noi mo phién toa cong khai xét xir vu an kinh doanh thuong mai phic
tham thu ly 15/2022/TLPT-KDTM ngay 15 thang 6 nam 2022 vé viéc “Tranh
chap Hop dong chuyén nhuong cb phan, hiy Quyét dinh ca biét” do c6 khang
cdo cuia nguyén don va khang nghi caa Vién trudng Vién kiém sat nhan dan tinh
Y dbi véi Ban an kinh doanh thuong mai so thim s 01/2022/KDTM-ST ngay
25 thang 02 nam 2022 cua Toa &n nhan dan tinh Y.

Theo Quyét dinh dua vu &n ra xét xu sé 11549/2022/QP-PT ngay 06
thang 12 nam 2022 giira:

- Nguyén don: Ba Hoang Thi Kim V; Dia chi: S6 nha 071, duong H, t6 27,
phuong C, thanh phé L, tinh L; C6 mit.

Nguroi dai dién theo 1y quyén: Ong Nguyén Vin B; Pia chi: S6 nha 051,
phd L1, phuong K, thanh phé L, tinh L (Gidy ay quyén ngay 27/10/2021); C6 mit.

Nguoi bao vé quyen, loi ich hop phap cia nguyén don: Ong Hoang Vin
H1, 6ng Duong Quéc C1 va ba Hoang Thi D - Luat su Van phong luat su H2
thuoc Doan luat su thanh phd H3 (Ngay 26/12/2022 déu c6 mat, ngay 30/12/2022
ving mit 6ng Hoang Van H1).

- Bi don:



1. Ba Ngb Thi My H4; Dja chi: S6 nha 58, ngd 97, duong V1, t6 6, phuong
L2, quan B, Thanh phé H3; C6 don xin xét x&r vang mat.

2. Ba Nguyén Thu T (Nguyén Thi Thu T, Nguyén Thi T); bia chi: T6 5,

ngd 848, duong P1, thi tran Y1, huyén Y1, tinh Y; C6 don xin xét xtr vang mat.
- Nguroi ¢6 quyén loi, nghia vu lién quan:

1. S& Ké hoach va Dau tu tinh Y;

Nguweoi dai dién theo phap lugt: Ong Poan Hitu P - Chic vu: Giam doc;

Nguwoi dai dién theo sy quyén: Ba Nguyén Thi Thanh T1 — Chtc vu:
Truéng phong Phong Ping ky kinh doanh - S& ké hoach va Pau tu tinh Y; C6
don xin xét xir vang mit.

2. Cong ty c6 phan H4:

Tru so chinh: Thon N, xa B1, huyén Y1, tinh Y;

Nguoi dai dién theo phap lugt: Ong Nguyén Manh T2 — Trusng phong
phap ché Cong ty c6 phan H4; C6 mit.

3. Ba Pham Thi Kim T3; Vang mit.

Pia chi do nguyén don cung cap: S6 nha 062, duong B2, t6 5 (nay la to
27), phuong L, thanh phé L, tinh L;

Pia chi xac minh: S nha 109, duong B2, khu 01, phuong T4, thanh ph
H4, tinh H4;

4. Ba Nguyén Thi N1; bia chi: S6 nha 062, duong B2, t6 5 (nay 1a to 27),
phuong L, thanh phé L, tinh L; Vang mit.

Pai dién theo iy quyén cua ba T3 va ba N1: Ba Khong Thuy D1 —
HKTT: Khu 3, x& T5, huyén L3, tinh P1; bia chi lién hé: Tang 5, nha sé 398
duong T6, quan H5, thanh phd H3; C6 mit.

Nguoi bao vé quyeén, loi ich hop phap cuia ba N1: Luat su Truong Qudc
H6 — Van phong luat su | thusc Poan luat su thanh phd H3; bia chi: Tang 5, nha
s 398 duong T6, quan H5, Thanh phé H3 (C6 mat ngay 26/12/2022, vang mit
ngay 30/12/2022).

5. Ong Nguyén Anh T7; Dia chi: S 68, ngd 5, ngach 45, t6 24, phuong
N2, quan C2, Thanh phé H3; Vang mit.
Nguoi dai dién theo uy qquyé‘n cua 0ng T7: Ong Nguyén Manh T2 sinh nam
1982; Noi DKHKTT: SO 68, t0 7, phuong P2, Quan B3, Thanh ph@ H3; bia chi
hién nay: So6 20, ngach 119/1/10 H7, phuong N3, quan B3Thanh pho H3; Co mat.
NQI DUNG VU AN:

Theo Bdn dn so tham va céc tai liéu, chiing cit ¢6 tai ho so, nguyén don 12
ba Hoang Thi Kim V va nguoi dai dién la ong Nguyen Van D trinh bay:



Ba Hoang Thi Kim V ¢6 méi quan hé quen biét véi 6ng Nguyén Dirc T8.
Nam 2017, dng T8 nhd huy dong von, ba V di huy dong von cho ba Ngo Thi My
H4 (1a vo cua ong T8) dé dau tu vao cac du an cua Cong ty co phan H4 (sau day
goi tat 1a Cong ty H8), nhung vi du an kéo dai nén ba H4, éng T8 khong co tién
dé hoan tra cho ba V. Do d6 cac bén di thoa thuan 1a ba H4 va ba Nguyén Thi
Thu T chuyén nhuong c6 phan cho ba V, cy thé: Ba H4 chuyén nhuong 5.000 co
phén chiém 25% vbn Diéu 1¢, bé T chuyén nhuong 1.000 ¢ phén chiém 5% vén
Diéu 18 twong dwong gia tri vén gop 1a 40.000.000.000d6ng (bdn muoi ty dong)
cho ba V. Ba H4, ba T, ba V di ky vao vin ban thoa thuan chuyén nhuong cd
phan va ba Nguyén Thi N1 1a chu tich Hoi dong quan tri cia Cong ty H8 da phat
hanh gidy chimg nhan phan von gop sé 01/CN-GV ngay 07/8/2017 chimg nhan
ba V 1a cd dong cua Cong ty s hitu 30% co phan twong duong gia tri gop von 1a
40.000.000.000d6ng (bon muoi ty dong) ké tir ngay 07/8/2017, ké tir luc nay ba
V di 1a co dong cua Cong ty H8, tham gia vao cac hoat dong ciia Cong ty. Ngay
25/10/2017, ba N1 da chi dao nhan vién 1ap hop dong gia mao v4i ndi dung ba
H4 chuyén nhuong 5.000 cd phan chiém 25% vén Diéu 1¢ cho ba Pham Thj Kim
T3 va dén ngay 24/5/2018 1ap hop dong chuyén nhuong 5% cb phan gia mao
gitra ba Nguyén Thi Thu T, ba Pham Thi Kim T3. Trén co s& d6 Phong kinh
doanh cta S& Ké hoach va Pau tu tinh Y di thuc hién thay d6i dang ky lan 2
ngay 06/11/2017 va lan 3 ngay 25/5/2018.

Vi céc ly do trén, ba V khai kién yéu cau hity: Hop dong chuyén nhuong cd
phan s6 01/2017/HDCNCP ngay 25/10/2017 giita ba Ngoé Thi My H4 véi ba
Pham Thi Kim T3; Hop dong chuyén nhuong c6 phan sé 08/2018/HDCNCP ngay
24/5/2018 giita ba Nguyén Thi Thu T voi ba Pham Thi Kim T3; Hop dong chuyén
nhuong c¢d phan giita ba Pham Thi Kim T3 véi 6ng Nguyén Anh T7. Khéng yéu
cau giai quyét hau qua cua cac Hop dong vo hiéu. Pong thoi yéu cau huy Gidy
ching nhan dang ky doanh nghiép Cong ty ¢ phan, ding ky thay doi lan thir 2
ngay 06/11/2017 va lan thtr 3 ngay 25/6/2018 do S Ké hoach va Pau tu tinh Y
cap cho Cong ty C6 phan H4 vi Iy do noi dung thay dbi c¢6 dong 1a gia mao.

Tai bién ban ldy 16i khai cia bi don ba Nguyén Thu T (Nguyén Thi Thu T,
Nguyén Thi T) thé hién nhw sau: Cong ty H8 dugc thanh 1ap ngay 16/11/2016,
dang ky doanh nghiép tai t6 46, phudong P4, thanh phé Y, c6 03 c6 dong sang lap
g6m ba Nguyén Thi N1, ba Ngo Thi My H4 va ba Nguyén Thu T, véi ty 1& gop
vbn 12 ba H4 25%, ba T 5% va ba N1 70%. Vao khoang nam 2017, ba T va ba
H4 da chuyén nhuong c6 phan cho ba Hoang Thi Kim V, khi d6 ba V da chinh
thire 12 ¢6 dong ctia Cong ty va sau khi chuyén nhugng cd phan thi ba T va ba
H4 khong con 1 c6 dong ctia Cong ty H8 nita. Tir ngay ba T sang tén cho ba V
thi ba T khong 1am hay ky két giao dich c6 dong véi bat ky ai.

Tai ban ty khai cua bi don ba Ngo Thi My H4: Ba H4 tr chdi tra 101 ciu
hoi theo Quyét dinh ty thac (ba H4 cho rang di c6 vin ban tra 10i cho Toa 4n
nhan dan tinh Y nhung thuc té Toa 4n nhan dan tinh Y khong nhan duoc bat ky



van ban, tai liu chimg ctr ndo ctia bd H4). Ba H4 con dé nghi ving mat tai cac
budi lam vi¢c cling nhu tai phién toa.

Tai ban ty khai cua nguoi co quyén loi, nghia vu lién quan gom:

* Cong ty c6 phan H4 (sau day goi tat 1a Cong ty H8) trinh bay: Cong ty
H8 duoc thanh 1ap theo gidy chimg nhan ding ky doanh nghiép lan dau ngay
16/11/2016, dang ky gidy ching nhan thay do6i lan thir 5 ngay 27/12/2018. Vao
ngay 21/12/2018, cac 6ng Nguyén Khic Thuy, ong Nguyén Anh T7, dng
Nguyén Hai Pang di tién hanh mua lai toan b c6 phan ctua Cong ty H8 (bao
gdém: Cac ca nhan va phap nhan), trong d6 c6 Cong ty TNHH Thwong mai H9,
dai dién theo phéap luat 1a ba Pham Thi Kim T3 mi s6 thué 5300225677 do S
Ké hoach va Pau tu tinh L cip ngay 15/12/2005, ¢ dia chi tai 16 K5, KCN b3,
phuong P3, thanh phd L, tinh L, ban cho 6ng Nguyén Anh T7 7.800.000 ¢
phan, gia tri chuyén nhuong 14 39.000.000.000d6ng (ba muoi chin ty dong);

Céc ong Nguyén Khac Thuy, Nguyén Anh T7, Nguyén Hai Pang hién nay
dang 13 thanh vién Hoi dong quan trj ciing 13 co dong gop von cia Cong ty H8,
viéc chuyén nhuong cb phan ding theo quy dinh cua phap luat, di thanh toan
dung va day du theo cam két tai Hop déng chuyén nhuong cb phan duoc ky, co
van ban x4c nhan kém theo. Coéng ty H8 hoan toan khong biét sy viéc vay no ca
nhan giita ba V, ba H4, ba T3, nén dé nghi Toa an giai quyét theo quy dinh cta
phap luat.

* S Ké hoach va Pau tu tinh Y trinh bay: Cong ty co phan H4 c6 mi sb
doanh nghiép 5200868554 do Phong Ping ky kinh doanh - S& Ké hoach va Pau
tu tinh Y cip lan dau ngay 16/11/2016 véi tong sd voén Piéu 1¢ dang ky la
200.000.000.000d0ng, gébm 03 ¢ dong sang lap: Cong ty TNHH Thuong mai
H9 (dia chi try s¢ chinh: Lo K5, khu cong nghiép D5, thanh phd L, tinh L; ngudi
dai dién theo phap luat 1 ba Nguyén Thi N1), dang ky mua 14.000.000 c6 phan
pho thong tri gia 140.000.000.000d0ng chiém 70% vén Diéu 1é; ba Nguyén Thu
T dang ky mua 1.000.000 c6 phan phd thong tri gia 10.000.000.000d0ng chiém
5% von Diéu 18; ba Ngd Thi My H4 ding ky mua 5.000.000 cb phan phd théng
tri gia 50.000.000.000d0ng chiém 25% vbn Diéu 16. Ngay 03/11/2017, Cong ty
H8 ndp ho so ding ky thay d6i noi dung dang ky doanh nghlep tai Phong Dang
ky kinh doanh - S¢ Ké hoach va Pau tu tinh Y dé nghi thay d6i cac n01 dung Ve
dia chi tru s& chinh, nganh nghé kinh doanh va thay doi thong tin vé co dong
sang 1ap do cb dong sang 1ap Ngd Thi My H4 chuyén nhuong toan bd 5.000.000
cd phan, tri gia 50.000.000.000d6ng chiém 25% vén Diéu 18 cho cb dong mai 1a
ba Pham Thi Kim T3. Sau khi xem xét tinh hop 1& ctia hd so va quy dinh cia
phap luat, Phong Pang ky kinh doanh - S¢ Ké hoach va Pau tu tinh Y da cap
Gidy chung nhan diang ky doanh nghiép thay d6i 1an thr 2 (thay d6i vé dia chi
tru sé chinh) va Gidy xac nhan vé viéc thay doi ndi dung dang ky doanh nghiép
(thay d6i vé nganh, nghé kinh doanh va thong tin vé c6 dong sang 1ap). Theo do,
ty 16 gop von cua cac c¢d dong sang 1ap duoc ghi nhan 13 Cong ty TNHH Thuong



mai H9 s¢ hitu 14.000.000 c¢6 phan tri gia 140.000.000.000d6ng chiém 70% vén
Diéu 18, ba Nguyén Thu T s& hitu 1.000.000 cb phan tri gia 10.000.000.000ddng
chiém 5% von Diéu 1¢, ba Ng6 Thi My H4 so hiru 0% von Diéu 18 va khong con
1a co dong ctia Cong ty, ba Pham Thi Kim T3 tr¢ thanh c6 dong ctia Cong ty H8.
Ngay 25/5/2018, Cong ty H8 ndp hd so théng bao thay d6i ndi dung ding ky
doanh nghiép tai Phong Pang ky kinh doanh - S¢ Ké hoach va Pau tu tinh Y dé
nghi thay doi thong tin vé& c6 déng sang 1ap do cd dong sang 1ap Nguyén Thu T
chuyén nhuong toan bo 1.000.000 c¢b phan tri gia 10.000.000.000d6ng chiém 5%
von Diéu 18 cho ¢6 déng Pham Thi Kim T3, clng ngay, Phong Ding ky kinh
doanh - S& Ké hoach va Pau tu tinh Y da cdp Gidy x4c nhan vé viéc thay dbi noi
dung dang ky doanh nghiép (thay doi thong tin vé ¢ dong sang 1ap). Theo do, ty
1& gop von cua cac c6 dong sang 1ap dugc ghi nhan 1a Cong ty TNHH Thuong
mai H9 s¢ hitu 7.800.000 c6 phan tri gia 78.000.000.000dong chiém 39% von
Piéu 18, ba Nguyén Thu T s& hitu 0% vén Diéu 1& va khong con 1a co dong cia
Cong ty, Cong ty H8 con 01 cb dong sang lap 1a Cong ty TNHH Thuong mai
H9. Pdi véi viéc chuyén nhuong c¢d phan gitta ba Pham Thi Kim T3 va 6ng
Nguyén Anh T7, cin ctr vao khoan 3, khoan 4 Diéu 119 Luat Doanh nghlep, sau
khi ba Pham Thi Kim T3 1a ¢ dong nhan chuyén nhuong ¢ phan tir co dong
sang 1ap (Ngd Thi My H4 va Nguyén Thu T), thi thu tuc chuyén nhuong cd phan
gitta ba T3 vdi ong T7 khong phai thuc hién thi tuc thong bao véi co quan dang
ky kinh doanh. Do d6, Phong Pang ky kinh doanh khong nim duoc thong tin vé
viéc chuyén nhuong ¢ phan ciing nhu khong co co s¢ dé giai trinh vé van dé
chuyén nhuong ¢ phan giira ba T3 va dng T7. Hién nay, Cong ty H8 di dang ky
thay d6i lan thtr 5 ngay 27/12/2018, nguoi dai dién theo phap luat cua Cong ty
H4 1a 6ng Nguyén Khic Thuy.

Pbi voi yéu cau ciia nguyén don khai kién dé nghi huy Gidy chimg nhan
dang ky doanh nghiép thay doi lan 2 va 1an 3, S& Ké hoach va Pau tu ¢6 y kién:
Két qua giai quyét tha tuc hanh chinh cta tha tuc “Thong bao thay doi thong tin
ctia c6 dong sang 1ap Cong ty cd phan” 1a “Gidy xac nhan vé viéc thay doi ndi
dung ding ky doanh nghiép” khong phai 1a “Gidy ching nhan dang ky doanh
nghiép”, thong tin vé c¢6 dong sang lap sau khi ba Ngo Thi My H4 chuyén
nhuong cho ba Pham Thi Kim T3 duoc thé hién tai Gidy xac nhan vé viéc thay
d6i dang ky doanh nghiép ngay 06/11/2017; Thong tin thay d6i vé c6 dong sang
1ap sau khi ba Nguyén Thu T chuyén nhuong cho ba Pham Thi Kim T3 duogc thé
hién Gidy xac nhan vé viéc thay d6i ndi dung ding ky doanh nghiép ngay
25/5/2018. Do d6, yéu cau khoi kién ctia nguyén don ba Hoang Thi Kim V dé
nghi huy Gidy chimg nhan ding ky doanh nghiép thay d6i lan 2 va lan 3 la
khong phu hop. Déi voi Gidy xac nhan vé viéc thay doi noi dung ding ky doanh
nghiép thi luat khong cé quy dinh vé viéc thu hoi.

* Ong Nguyén Anh T7 trinh bay: Ong T7 duoc biét Cong ty TNHH
Thuong mai H9 ¢6 nhu cau chuyén nhugng 7.800.000 c6 phan von tai Cong ty co
phan H4 tuong ung 39% von diéu 1¢ cua Cong ty H8, 6ng T7 da dong y nhan
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chuyén nhuong sb ¢6 phan trén. Vao ngay 20/12/2018, 6ng T7 va Céng ty TNHH
Thuong mai H9 di ky Hop dong chuyén nhugng ¢ phan sé 2.1/2018/HDCNCP,
cac bén da thuc hién dang trinh ty, thu tuc theo luat dinh va 6ng T7 da thanh toan
day du cho Cong ty TNHH Thuong mai H9 theo dting thoa thuan.

Nguoi ¢é quyén loi, nghia vu lién quan (ba Nguyén Thi N1, ba Pham Thi
Kim T3): Toa an nhan dan tinh Y d3 triéu tap rat nhiéu lan, di 4p dung rat nhiéu
céc bién phép thu thip ching ctr nhung déu khong c6 két qua. Dbi véi ba N1 thi
tir chdi nhan cac van ban t6 tung, tir chdi cung cap 101 khai. Dbi véi ba T3, Toa
an da tong dat cac vin ban t6 tung bang thu bao dam t6i dia chi noi cu trd do
nguyén don cung cap tai SO nha 062, duong Bui Thi Xuan, phuong L, thanh phd
L, tinh L thi vin c6 xac nhan cua nguoi nhan van ban td tung, tuy nhién khi xac
minh su vang mit ciia ba T3 tai noi cu tra thi dugc thong bao 13 ba T3 di thay
d6i noi cu tra, Toa an Uy thac lay 1oi khai dén dia chi xdc minh, nhung ba T3
cling khong cu trd tai dia chi trén, truong hop nay duoc xac dinh 1a ba T3 ¢d tinh
gidu dia chi.

Trong qué trinh giai quyét vu an, Toa an da cho cac bén tiép can cong khai
chtng ctr dung theo quy dinh cua phap luat, vu an c6 duong su tir chdi hoa giai
nén vy an thugc truong hop khong T7 hanh hoa giai dugc.

Trudc khi khot kién vu an kinh doanh thuong mai tai Toa an nhan dan tinh
Y, ba Hoang Thi Kim V d3 t6 cdo ba Nguyén Thi N1 “Lam dung chic vu quyén
han chiém doat tai san” vi cho rang ba N1 di cip gidy chiig nhan c6 phan cho ba
V nhung van gia mao chit ky cua bd H4, ba T dé chuyén nhuong c6 phan d3
chuyén nhuong cho ba V sang cho ba Pham Thi Kim T3.

Tai Quyét dinh khong khoi to vu an hinh sy s6 06 ngay 28/9/2020, Thong
béo két qua giai quyét ngudn tin Ve t6i pham sb 471/TB- VPCQCSDT ngay 30
thang 9 nam 2020 va Thong bao vé viée khong khéi t6 vu an hinh su s 433/TB-
VPCQCSDPT ngay 28 thang 9 nam 2020 déu cua Co quan canh sat diéu tra Cong
an tinh Y, di xac dinh: Chitr ky trong Hop ddng chuyén nhuong cd phan sd
01/2017/HPCNCP ngay 25/10/2017 gitta ba Ngo6 Thi My H4 vo6i ba Pham Thi
Kim T3, khong phai 1a chir ky ctia ba Ng6 Thi My H4 (da duoc Phong k¥ thuat
Hinh sy Cong an tinh Y giam dinh). Tuy nhién, ngay khi nhan 30% von gép cua
ba H4 va ba T, ba V da nhat tri dé cho ba N1 nhan lai 30% c6 phan nay va ba N1
s& thay ong Nguyén Puc T8 tra ng cho ba V sd tién 10 ty dong, ba N1 da tra
dugc cho ba Vv 8,5 ty déng, con ng 1,5 ty déng. Do vay hanh vi gia mao chir ky
ctia ba H4 trong Hop dong chuyén nhuong c¢d phan s 01/2017/HDCNCP ngay
25/10/2017, khong phai nham muc dich chiém doat 10 ty ctia ba V ma chi 1a hop
1y hoa thu tuc, khong cAu thanh toi pham, nén khong khéi t6 vu an hinh su.

Tai Ban dn kinh doanh thwong mai so tham sé 01/2022/DS-ST ngay 25
thang 02 nam 2022 cua Toa an nhan dan tinh Y da quyet dinh:



Can ct cac Diéu 30, 34, 91, 92, 147, 174, 175, 207, 227, 228, 271 va Piéu
273 ctia BO luat T6 tung dan su; Piéu 8; khoan 1 Piéu 31; Piéu 32; khoan 3 Diéu
119; khoan 1, khoan 2, khoan 7 Piéu 126 cta Luit Doanh nghiép nam 2014;
Khoan 3 Piéu 26 Nghi quyét sd 326/2016/UBTVQH14 cta Uy ban Thudng vu
Qudc hoi quy dinh vé an phi, 1¢ phi Toa an. Xir:

Khong chap nhan toan bd yéu cau khoi kién cta nguyén don ba Hoang Thi
Kim V vé viéc yéu cdu hay: Hop dong chuyén nhuong c6 phin sb
01/2017/HDPCNCP ngay 25/10/2017 gitra ba Ng6 Thi My H4 v61 ba Pham Thi
Kim T3; Hop dong chuyén nhuong c6 phan s 08/2018/HDCNCP ngay
24/5/2018 gitta ba Nguyén Thu T v6i ba Pham Thi Kim T3; Hop dong chuyén
nhuong cd phan giita Cong ty TNHH thuong mai H9 (nguoi dai dién 1a ba Pham
Thi Kim T3) véi ong Nguyén Anh T7; yéu cau hiy Gidy ching nhan dang ky
doanh nghiép cong ty c6 phan, dang ky thay doi lan thir 2 ngay 06/11/2017 va
lan thtr 3 ngay 25/6/2018 do S¢ Ké hoach va Pau tu tinh Y cip cho Cong ty Co
phan H4,

Ngoai ra, Toa &n cip so tham con quyét dinh vé an phi dan su so tham va
théng b&o quyén khang cao theo quy dinh phéap luat.

Ngay 06/3/2022, nguyén don la ba Hoang Thi Kim V ¢6 don khang céo
toan bo ban &n so tham.

Ngay 10/3/2022, Vién kiém séat nhan dan tinh Y c6 quyét dinh khang nghi
phlc tham, dé nghi sira ban an so tham theo hudng chap nhan yéu cau khoi kién
cua nguyén don.

Tai phién toa phuc tham, nguyén don 1a ba Hoang Thi Kim V gitr nguyén
yéu cau khang céo.

Nguoi bao vé quyén loi ich hop phap cho nguyén don c6 ¥ kién thé hién:
Toa an cap so tham da triéu tap nhung khong lay duoc loi khai caa ba Nguyén
Thi My Hanh, khong thu thap toan bo tai liéu & Cong an tinh Y dé lam chang ctr
giai quyét vu an, xét xu khi thiéu 1oi khai cia ba H4, ba T 1a khdng khach quan;
Xac dinh tu cach tham gia t6 tung cua ba N1, ba T3 14 ngudi c6 quyén loi nghia
vu lién quan 1a khéng chinh xéc. Phai xac dinh ba N1, ba T3 tham gia t6 tung véi
tu cach 1 bi don; C6 co so xac dinh ba N1 da chi dao lam gia hop dong sb 01,
02/2017/HDCNCP. Do cac hop dong trén la gia mao, khéng cé gia tri phap ly
nén hop dong chuyén nhuong ¢ phan giira Cong ty TNHH thuong mai H9 voi
6ng Nguyén Anh T7 khdng c6 gia tri phap 1y. Dé nghi HDXX cin cu Piéu 308,
310 B6 luat T4 tung dan su hay Ban an so tham, tra hd so dé Toa &n nhan dan
tinh Y giai quyét lai vu an theo quy dinh cua phap luat.

Nguoi bao vé quyén loi ich hop phap cho ngudi ¢6 quyén loi va nghia vu
lien quan, Luat su Truong Qudc Hoe ¢ y kién thé hién: Ba V khaoi kién bén phia
bi don gdbm ba H4 va ba T, ba N1 duoc xac dinh 1a nguoi c6 quyén loi, nghia vu
lin quan trong vu &n. Tai co quan diéu tra, ba V ciing dd xac nhan chuyén



nhuong von ¢6 phan cho ba N1 véi gié tri 10 ty cing 16 trinh thanh toan cua cac
bén cho nhau va Bién ban Iam viéc cudi clng thé hién da thanh toan cho nhau
6,5 ty. Trong cac van ban nay, ba V va ba N1 da xac nhan khéng con giao dich
nao khac trude d6 cé gia tri nita, moi no nan chi con lai 9,4 ty. Tai co quan diéu
tra, ba V cling xac nhan ba N1 da tra thém cho ba 02 ty nira nén giao dich dan su
da duoc cong nhan gitra 02 bén.

V& noi dung khéng nghi cia Vién truong Vién kiém sat nhan dan tinh Y
cho rang giao dich cua ba V va ba N1 c6 dau hiéu gia mao do d6 Hop ddng vo
hiéu. Tuy nhién tai giai doan diéu tra va phién tda ba V di thira nhan c6 dong y
chuyén nhuong 30% vén gop co phan véi gia 10 ty cho ba N1. Tai thoi diém ba
V ¢con 14 c6 dong thi ba N1 va ba V di thdng nhat ndi dung giao dich trén va thoi
diém hién tai giao dich nay van con dang c6 hiéu luc nén noi dung khang nghi Ia
hoan toan khong ¢6 co s¢. Pé nghi HDXX khong chap nhan khang céo cua phia
Nguyén don va khang nghi cua Vién truong Vién kiém sat nhan dan tinh Y. Giir
nguyén quyét dinh caa ban an so tham.

Pai dién Vién kiém sat nhan dan cap cao tai Ha Noi c6 quan diém: Viéc
chap hanh phap luat caa Hoi dong xét xtr va Thu ky tuan tha ding quy dinh cua
phap luat. Viéc chap hanh cua duong su ding theo quy dinh cta Bo luat T4 tung
dan su. Sau khi xét xtr so tham, khang cdo cua nguyén don va khang nghi cua
Vién truong Vién kiém sat nhan dan tinh Y hop 18, trong thoi han luat dinh.

Vé noi dung: Sau khi nghién ctu hd so vu an, noi dung khang nghi cua
Vién trugng Vién kiém sat nhan dan tinh Y va két qua tham vén tai phién toa
phtc tham ba V cho rang sé tién 8,5 ty ba N1 tra cho ba V 1a tra khoan ng 20 ty
d6ng gop vén trong Dy an Limonit ma ba V da hira, khong lién quan dén khoan
tién chuyén nhuong c6 phan 10 ty.

Tur nhitng phan tich trén, dé nghi Hoi dong xét xir phic tham cin ctr khoan
3 Piéu 308, Biéu 310 Bo luat Té tung dan su 2015, chap nhan mot phan khéang
nghi caa Vién truong Vién kiém sat nhan dan tinh Y dé huy Ban &n kinh doanh
thuong mai so thim s6 01/2022/KDTM-ST ngay 25 thang 02 nim 2022 cta Toa
4n nhan dan tinh Y dé Toa an cap so tham thu thap thém tai liéu chiing ct chang
minh s6 tién 8,5 ty I tién ba N1 da tra tién chuyén nhuong c6 phan cho ba V chir
khong phai tra vao khoan no khéc.

Can cr VAo cac tai liéu co trong hd so vu &n, 1oi trinh bay caa cac bén
duong su, y kién cua Kiém sat vién, nguoi bao vé quyen lgi ich hop phap cho
duong su, sau khi thao luan va nghi an;

NHAN PINH CUA TOA AN:

[1]. V& thi tuc t6 tung:

[1.1]. Theo don khoi kién nguyén don 1a ba Hoang Thi Kim V khai kién
yéu cau ToOa &n tuyén hay: Hop dong chuyén nhwong c6 phan sé
01/2017/HDCNCP ngay 25/10/2017 gitra ba Ngd Thi My H4 v61 ba Pham Thi

8



Kim T3; Hop dong chuyén nhuong cd phan sé 08/2018/HPCNCP ngay
24/5/2018 gitta ba Nguyén Thi Thu T vé&i ba Pham Thi Kim T3; Hop ddng
chuyén nhuong cb phan giita ba Pham Thi Kim T3 véi 6ng Nguyén Anh T7.
Khéng yéu cau giai quyét hdu qua ctia cac Hop dong vo hiéu. Pong thoi yéu
cau huy Gidy chiing nhan diang ky doanh nghiép cong ty cd phan, ding ky thay
d6i lan thtr 2 ngay 06/11/2017 va lan thtr 3 ngay 25/6/2018 do So Ké hoach va
Pau tu tinh Y cip cho Cong ty C6 phan H4. Xac dinh nguoi bi khoi kién 14 ba
Ngb Thi My H4 va ba Nguyén Thi Thu T; ngudi c¢6 quyén loi, nghia vu lién
quan la 6ng Nguyén Anh T7, ba Pham Thi Kim T3, ba Nguyén Thi N1. Toa an
nhan dan tinh Y thu Iy vu &n, xac dinh quan hé phap luat tranh chap trong vu an
| “Tranh chdp Hop dong chuyén nhuong ¢6 phan, huy Quyét dinh ca biét”, xac
dinh tu cach tham gia t6 tung ding theo quy dinh tai khoan 5 Piéu 30, khoan 4
Piéu 34, khoan 2 Piéu 68 Bo luat T6 tung dan su.

Quyét dinh khang nghi cta Vién truéng Vién kiém sat nhan dan tinh Y,
Pon khang cdo ctia nguyén don trong han luat dinh nén dugc chap nhan xem xét
theo trinh tu phdc tham.

[1.2]. Qua trinh giai quyét vu &n tai cap so thAm ngudi c6 quyén loi, nghia
vu lién quan 1a ba Ngd Thi My H4 tir chéi khdng tra 1oi nhitng noi dung Toa &n
cap so tham yéu cau theo quyét dinh ty thac cua Tda an nhan dan tinh Y va c6
don dé nghi xét xtr vang mat. Sau khi xét xtr so tham ba H4 nhat tri v4i ban an so
tham, khong khang céo. Tai phién toa phic tham, bi don 1a ba Ngo Thi My H4,
ba Nguyén Thi Thu T c6 don dé nghi xét xtr ving mit; nhitng nguoi co quyén
loi, nghia vu lién quan khac da duoc triéu tap hop & dén lan tht 2 nhung vang
mat khéng vi su kién bat kha khang hoic tré ngai khach quan nén Hoi dong xét
Xt tién hanh xét xir vang mat ho theo quy dinh tai khoan 2 Piéu 227, 228 Bo luat
T4 tung dan su.

[2]. Xét khang céo cua nguyén don va khang nghi cta Vién truong Vién
kiém sat nhan dan tinh Y, Hoi dong xét xir nhan thay:

[2.1]. CONng ty H8 duoc thanh 1ap ngay 16/11/2016, dang ky doanh nghiép
tai t0 46, phuong D4, thanh phd Y, ¢6 03 c6 dong sang 1ap gdm ba Nguyén Thi
N1, ba Ngo Thi My H4 va ba Nguyén Thu T, véi ty 1é gop von 1a ba H4 25%, ba
T 5% va ba N1 70%.

Cubi ndm 2016, dau nam 2017, 6ng Nguyén Puc T8 (chong ba Ngo Thi
My H4) da nhiéu lan vay tién ctia ba Hoang Thi Kim V dé dau tu vao dy an
“Ung dung cong nghé cao trong ndng, 1am nghiép, chian nudi” va gbp von dé xin
gidy phép xuét khau quing Limonit va thuc hién hop dong xuét khau quing sang
Trung Qudc ciia Cong ty c6 phan H4 (sau day goi tat 1a Cong ty H8). Do du an
kéo dai nén ba H4, 6ng T8 khong co tién dé hoan tra cho ba V. Ngay 26/08/2017,
ba Ngo Thi My H4 va ba Nguyén Thu T da gan co phan cua hai ba tai Cong ty
H8 cho ba Hoang Thi Kim V dé trir ng cho ong T8. Céc bén di c6 vin ban thoa
thuan chuyén nhuong c6 phan thé hién: Ba H4 chuyén nhuong 5.000 cb phan
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chiém 25% vbn Diéu 1, ba T chuyén nhugng 1.000 cb phan chiém 5% vén Piéu
1¢ twong dwong gia tri vén gop 1a 40.000.000.000ddng (bdn muoi ty dong) va
ngay 07/8/2017 ba Nguyén Thi N1 la Chu tich Hoi déng quan trj ciia Cong ty H8
d3 phat hanh gidy ching nhan phan von gop, ching nhan ba V 1a ¢6 dong cia
Cong ty sé hitu 30% co phan. Tuy nhién giita ba H4, ba T voi ba V khong 1ap
hop ddng chuyén nhuong cb phan; khong co thong bao thay d6i ndi dung diang
ky doanh nghiép (thay dbi ty 1& gop von ctia c6 dong sang lap do chuyén nhuong
cho ba V) tai Phong Piang ky kinh doanh S& Ké hoach va Pau tu tinh Y.

Theo thong béo két qua giai quyét ngudn tin tdi pham sb 471/TB-
VPCQCSPT ctia Co quan Canh sat diéu tra Cong an tinh Y va cac tai liéu khac
d3 thu thap c6 trong hd so ciing nhu qua trinh tranh tung tai phién toa thé hién:
Sau khi lam tht tuc nhan chuyén nhwong c6 phan, ngay 16/10/2017 ba Nguyén
Thi N1 va ba Hoang Thi Kim V 1ap gidy x4c nhan, thé hién ba N1 s& lay lai 30%
quyén gop von diéu 1¢ tai Cong ty cd phan H4 ciia ba Ngd Thi My H4 va ba
Nguyén Thi Thu T véi gia 10 ty dong va an dinh thoi han thanh toan.

Ngay 25/10/2017, ba N1 l1ap Hop dong chuyén nhwong cb phan s
01/2017/HDCNCP giita ba Ngoé Thi My H4 vé6i ba Pham Thi Kim T3; ngay
24/5/2018 1ap Hop dong chuyén nhuong cd phan sé 08/2018/HDCNCP giira ba
Nguyén Thi Thu T v6i ba Pham Thi Kim T3. Tai Két luan giam dinh sd
239/KLGD ngay 23/9/2020 két luan chit ky dé tén Ngbé Thi My H4 trén hop
dong chuyén nhuong c6 phan sd 01/2017/HDCNCP khong phai 1a chit ky truc
tiép.

Theo bién ban d6i chiéu cong ng ngay 30/8/2018 giira ba T (do ba N1 ay
quyén) v4i 6ng T8 hai bén con chdt no nhitng khoan 6ng T8 d3 dau tu vao du an
noéng nghiép tai tinh Y véi tong so tién 1a 50 ty dong, ba N1 da chuyén cho ong
T8 17,6 ty dong, dimg ra tra cho ba V s tién 10 ty dong thay cho 6ng T8 thdng
qua viéc nhan lai 30% ¢ phén cua Cong ty H4. S6 tién ba N1 chua thanh toan
cho 6ng T8 va ba H4 1a 22,4 ty dong.

Theo bién ban xac nhan ng gitra ba N1 va ba V lap ngay 11/12/2019,
khoan no 10 ty ddng nhan chuyén nhuong du 4n ndng nghiép tai tinh Y, ba N1
da thanh todn cho ba V 6,5 ty dong, con lai 3,5 ty dong sau d6 di tra thém 2 ty
dong. Ngoai ra ba N1 s& hd trg cho ba V sé tién 5 ty dong va dong v tra 13i doi
véi khoan tién 10 ty 1a 2,4 ty dong sau khi ba N1 ban va thu duoc toan b s tién
chuyén nhuong. Tai don “T6 gidc tdi pham vé hoat dong tw phdp va yéu cdu
khéi t6 nguoi c6 hanh vi pham t6i” 1an 1 va 1an 2 cta ba Hoang Thi Kim V dé
ngay 10 thang 8 nim 2021, ba Hoang Thi Kim V thtra nhan ba Nguyén Thi N1
da tra cho ba V 8,5 ty dong cuia khoan tién nhan chuyén nhugng 30% c6 phan.

[2.2]. Xét yéu cau huy Hop dong chuyén nhugng cd phan giita ba Ngo Thi
M§ H4 v&i ba Pham Thi Kim T3; huy Hop dong chuyén nhuong c6 phan giita ba
Nguyén Thu T véi ba Pham Thi Kim T3, Hoi dong xét xur thay: Gitta ong T8 va
ba V c6 mbi quan hé vay no, do khéng tra dugc ng 6ng T8 dd gan ng cho ba V
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bang 30% vén gop cua ba H4 va ba T tai Cong ty c¢b phan H4. V&i muyc dich thu
héi ng nén ngay sau khi nhan 30% vén gop ciia ba H4 va ba T, ba V da nhat tri
dé cho ba N1 nhan lai 30% c6 phan nay va ba N1 sé& thay ong Nguyén Puc T8
tra ng cho ba V sd tién 10 ty dong, ba N1 da tra dugc cho ba V 8,5 ty dong, con
ng 1,5 ty dong.

Nhu vdy 30% von gop nhan tir ba H4 va ba T da dugc ba V chuyén giao
cho ba Nguyén Thi N1 nén ba Nguyén Thi N1 c6 toan quyén sir dung 30% sb ¢
phan nay (ciing nhu viée ba V ¢6 toan quyén st dung sd tién ban ¢6 phan cho ba
N1). Viéc ba Nguyén Thi N1 lap cac hop dong chuyén nhuwong 30% cb phan tir
ba H4, ba T sang cho ba T3 (con gai ba N1) nham muyc dich dé hop 1y hoa cac
thu tuc, khong anh hudng va khong xam pham dén quyén loi cta ba V va ciing
khong anh huéng dén quyén loi cia ba H4, ba T. Ba V da chuyén giao 30% co
phan cho ba N1 trén co sé tu nguyén hop phap va da nhan ciia ba N1 8,5 ty tién
chuyén nhuong c6 phan, nay lai dong thoi yéu cau hiy Hop dong chuyén
nhuong ¢ phan gitta ba H4, ba T voi Thoa 14 can tro viée ba N1 sir dung 30% cd
phan di thudc quyén so hitu hop phap ctua bad N1. Do d6 Toa an cp so tham
khong chap nhan yéu cau khéi kién ndy cta nguyén don 1a c6 can ci.

[2.3]. Sau khi c¢6 van ban xac nhan viéc chuyén giao 30% co phan giira ba
V va ba N1, giita hai bén c6 nhiéu van ban xac nhn no va thoi han thanh toan.
Ngay 11/12/2019, ba N1 va ba V di c¢6 van ban xac nhan no va cung khang dinh
bién ban x4c nhan no nay thay thé tat ca cac gidy xac nhan no da ky trudc day.
Nhu vay giita cac bén di c6 van ban xac nhan quan hé dan sy, giao dich chuyén
nhuong 30% cb phan dd hoan thanh va chuyén hoa thanh quan hé dan su khong
cung quan hé phép luat tranh chip trong vu an. Mit khac giira cac bén con c6
théa thuan hd tro thém sau khi ban duoc dy an ciing nhu tra tién 13i cua so tién
10 ty, nguyén don khong cé yéu cau giai quyét sd tién con thiéu 1a 1,5 ty dong.
Do d6 Toa an cép so tham danh quyén khéi kién cho cac duong su bé“mg vu kién
dan su khac néu c6 tranh chap 1a phu hop.

[2.4]. V& yéu cau hiy Hop ddng chuyén nhuong cb phan gitta Cong ty
TNHH thuong mai H9 (ngu:cn dai dién 1a ba Pham Thi Kim T3) v6i 6ng Nguyen
Anh T7; yéu cau huy Gidy chimg nhan ding ky doanh nghiép cong ty co phan,
dang ky thay do6i 1an thtr 2 ngay 06/11/2017 va lan tht 3 ngay 25/6/2018 do Sé
Ké hoach va Pau tu tinh Y cap cho Cong ty Co phan H4. Cin clr vao cac tai liu
chtng ctr ¢ trong hd so vu an, Hoi dong xét xir thay:

Gidy ching nhan ding ky doanh nghiép cong ty cd phan, dang ky thay doi
lan thir 2 ngay 06/11/2017 va l1an thtr 3 ngay 25/6/2018 do Phong Piang ky kinh
doanh - S& Ké hoach va Pau tu tinh Y cap cho Cong ty c6 phan H8 khong c6 noi
dung thay doi c6 dong sang 1ap nhu ba Hoang Thi Kim V trinh bay ma su thay
d6i co dong sang lap duogc thé hién trong Gidy xac nhan thay doi noi dung dang
ky doanh nghiép 1an 2 ngay 06/11/2017 va lan 3 ngay 25/5/2018 do Phong Ping
ky kinh doanh - S& Ké hoach va Pau tu tinh Y c4p cho Cong ty C6 phan H4.
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Nhu di phan tich & phan [2.1], do ba V d3 nhat tri chuyén nhuong 30% cd
phan cho ba N1, nén Hop ddng chuyén nhuong c6 phan giita Cong ty TNHH
thuong mai H9 (nguoi dai dién 1a ba Pham Thi Kim T3) voi 6ng Nguyén Anh T7
khong lam anh huéng dén quyén lgi ciia ba V. Viéc nhan chuyén nhuong c6
phan nay cua 6ng T7 1a N1y thiang, duoc thyc hién dung quy dinh ctua Luat
Doanh nghiép nim 2014. Gidy xac nhan thay d6i noi dung ding ky doanh nghiép
1an 2 ngay 06/11/2017 va 1an 3 ngay 25/5/2018 do Phong Ding ky kinh doanh
S& Ké hoach va Pau tu tinh Y cdp cho Cong ty C6 phan H4 1a ding ndi dung,
hinh thirc va thim quyén. Ddng thoi ba V ciing khong dwa ra duge ching cir nao
khac dé chimg minh cho yéu cu khoi kién ciia minh 1a ¢ co sd.

Tu nhitng danh gia, phan tich néu trén, Hoi dong xét xu thiy Toa an cap
so tham da khdng chap nhan yéu cau khai kién cua nguyén don 1a ¢ can ctr. Tur
d6 khong c6 can ctr chap nhan khang cdo cua nguyén don, cling nhu y kién dé
nghi haty ban 4n so thAm cua dai dién Vién kiém sat nhan dan cap cao tai Ha Noi,
y kién cua ngudi bao vé quyén loi ich hop phap caa nguyén don.

[3]. V& an phi: Nguyén don khang cédo khong duoc chdp nhan nén phai
chiu an phi kinh doanh thuong mai phiic tham.

Tu nhan dinh trén,

Can co biéu 308 Bo luat TS tung dan su; Nghi quyét sb
326/2016/UBTVQH cua Uy ban thudng vu Qubc Hoi.

QUYET PINH:

1. Khdng chap nhan khang céo cua nguyén don ba Hoang Thi Kim V;
khang nghi caa Vién kiém séat nhan dan tinh Y. Gitt nguyén quyét dinh caa Ban
an kinh doanh thuong mai so tham sé 01/2022/ST- KDTM ngay 25 thang 02
nam 2022 cua Toa an nhan dan tinh Y.

2. Vé an phi: Ba Hoang Thi Kim V phai chiu 2.000.000 dong &n phi kinh
doanh thuong mai phtc tham. Ghi nhan ba Hoang Thi Kim V d3 nop 2.000.000
ddng tién tam tng &n phi kinh doanh thuong mai phdc tham theo Bién lai thu s6
0002273 ngay 22/3/2022 ctia Cuc Thi hanh &n dén su tinh Y.

Ban an kinh doanh thwong mai phtc tham c6 hiéu luc ngay sau khi tuyén an.

“Notnnn: TM. HQI PONG XET XU PHUC THAM
- al Ha Noi; A A 3 - ~

" TAND tirh Y- THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Y;

- Cuc THADS tinh Y;

- Cac duong su; (d2~l kB,/)

- Luu hd so vu an.

Vii Thi Thu Ha

12



