_ TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BA RIA-VUNG TAU Péc lap — Tu do — Hanh phc

Ban an s6: 112/2022/DS-PT
Ngay: 20-12-2022 ‘
V& vigc: Tranh chap hop dong
bao hiém tau ca.
NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH BA RIA-VUNG TAU

- Thanh phan Hpi dong xét xir phiic thim gom cé6:

Tham phdan — Chii toa phién toa: ~ Ba Pao Thi Hué

Cdc Tham phdn: Ong Truong Vian Tam

Ong Cao Xuan Long

- Thar ky phién tda: Ba Nguyén Thi Huyén — Thu ky Toa an nhan déan tinh Ba
Ria — Viing Tau.

- Pai di¢n Vién kiém sdt nhin dén tinh Ba Ria — Viing Tau: Ong Thai Qudc
Béo — Kiém sat vién tham gia phién toa.

Ngay 20-12-2022, tai tru s& Toa an nhan dan tinh Ba Ria - Viing Tau xét xir
phuc tham cong khai vy &n dan sy thu 1y s6 126/2022/TLPT-DS ngay 28-10-2022 vé
viéc “Tranh chap hop dong bao hiém tau c&”.

Do Ban an dan su so tham s6 41/2022/DS-ST ngay 28-6-2022 ctia Toa 4n nhan
dan thanh phd V bi khang cdo; Theo Quyét dinh dua vu 4n ra xét xtr s 112/2022/QD-
PT ngay 30-11-2022 giira cac duong suy:

1. Nguyén don: Ba Tran Thi K, sinh nam 1958, dia chi: S6 69/33 duong L,
Phuong A, thanh phd V, tinh Ba Ria - Viing Tau (¢ mdt).

Nguoi dai dién theo uy quyén cua nguyén don: Ba Bui Thi Nhu M, sinh nim
1960, dia chi: S6 139/20/16 duong P, Phuong H, thanh phé V, tinh Ba Ria — Viing
Tau (c6 mat).

Nguoi bao vé quyén va loi ich hop phéap cua ba K: Ong Tran Duy L1, Luat su
Cong ty Luat TNHH T - Poan Luat su Thanh phé H6 Chi Minh (c6 mdt).

2. Bi don: Tong Cong ty c6 phan B, dia chi 26 duong T1, phudong N, Quan C,
Thanh phé HO Chi Minh.

Nguoi dai dién theo phap luat: Ong Vii Anh T2, chtic vu: Tong giam doc (vang
mat).

Nguoi dai dién hop phép:



- Ong Ha Phuéc N1, sinh nam 1972, Giam dc Cong ty B1 Ba Rja-Viing Tau,
dia chi 35A duong D, Phudng E, thanh phd V, tinh Ba Ria — Viing Tau (cé mdt).

- Ong Nguyén Truong S, sinh ndm 1995, Chuyén vién phap ly, dia chi 26 T1,
phuong N, Quan C, Thanh phd H6 Chi Minh (¢6 mat).

- Ong Nguyén Huy T3, Chuyén vién Ban Bao hiém hang hai, dia chi 26 T1,
phuong N, Quan C, Thanh phd H6 Chi Minh (vdng mdt).

Ong Ha Phudc N1, 6ng Nguyén Truong S, ong Nguyén Huy T3 1a nhiing
nguoi dai dién theo Gidy ty quyén sd 2133/2021-BM/VP cua Téng Cong ty cb phan
B.

4. Ngudi khang cao: Tong Cong ty c6 phan B — 1a bi don.
NOQI DUNG VU AN:

Theo don khéi kién va cac loi khai tai Toa an, nguyén don va ba Bui Thi
Nhw M 12 dai dién theo iy quyén ciia nguyén don trinh bay:

Ba Tran Thi K 13 chu sé hitu hop phéap cia tau c& BV-5868-TS, di c¢6 Gidy
chtng nhan bao hiém s6 MHS/01021032 ngay 09-01-2019 mua bao hiém tau, thuyén
danh ca véi Cong ty B1 Ba Ria - Viing Tau thuéc Tong Cong ty ¢ phan B. Thoi han
bao hiém tau tinh tir ngay 12-01-2019 dén ngay 11-01-2020; mirc bao hiém théan tau 13
2.000.000.000d (Hai 1y dong), mirc bao hiém mé rong ton that tau do dam va tau cing
chu 13 2.000.000.000d (Hai ty dong), mirc trach nhiém dan sy d6i voi nguoi thi ba 1a
300.000.000d/vu (trong d6 5.000.000d/ngudi/vuy).

Thong sd cia tau c4 BV-5868-TS theo Gidy chimg nhan ding ky tau ca sd
233/16 do Chi cuc Khai thac va Bao vé nguén loi Thuy san tinh Ba Ria —Viing Tau
cap ngay 12-5-2016 xac dinh tau c4 dong nam 2001, mau thiét ké dan gian, vat liéu
g0, dai 24.40, rong 7.90, cao 4.45, dung tich 181.

Ngay 31-10-2019, tau c4 BV-5868-TS néu trén va tau cad BV-91881-TS cua ba
K cung xudt bén tai cang Phuong G, thanh phd V di khai thac hai san tai ving bién
thudc lanh thd Viét Nam.

Khoang 06h00 ngay 04-11-2019 tau cd BV-5868-TS bi chim tai toa do
10°10°827N - 109°16°430E, thudc ving bién tinh Binh Thuan. Nguyén nhan tau bi
chim 1a do t6i ngay 03-11-2019, tau BV-91881-TS di cung bi hong nén thuyén trudng
tau cad BV-5868-TS cho tau nay cap man tau BV-91881-TS. Trong qua trinh cap man
do song to, gié 16n lam cho miii tau BV-5868-TS va cham voi tau BV-91881-TS. Do
troi toi nén thuyén truong khong phat hién bat thuong va cho tau BV- 5868-TS budc
sau lai tau BV-91881-TS tai toa d6 10°10°827N-109°16°430E dé stra chira tau. Dén
khoang 06h00 ngay 04-11-2019 phat hién tau BV-5868-TS bi nudc tran vao ngap ham
may, cac thuyén vién ding may bom dé bom nudc ra ngoai nhung khéng kip va tau
bat dau chim dan. Vi tau BV-91881-TS dang bi su ¢6 may chinh nén khong thé ciru
ho tau BV-5868-TS, nén thuyén truéng di goi cho tau BV-91991-TS dang danh bét
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hai san ¢ khu vuc gan d6 dén ctru ho. Toan bd thuyén trudng va thuyén vién cia tau
BV-5868-TS da dugc dua 1én tau BV-91991-TS an toan, sau do tau BV-5868-TS bi
chim han.

Sau thoi gian nd lyc tim kiém xéc tau BV-5868-TS nhung khong c6 két qua
nén ngay 04-5-2020 ba K lam don yéu cau Tong COng ty c6 phan B giai quyét boi
thuong ton thit toan bd tiu ca BV-5868-TS theo Hop ddng bao hiém sb
MHS/01021032 ngay 09-01-2019. Pé thuén tién cho viéc hudng quyén loi bao hiém
tir ton that nay, ba K lam don ngay 05-5-2020 xin tir b xac tau BV- 5868-TS, duogc
Chi cuc Thuay san tinh Ba Ria - Viing Tau cap cho ba K Gidy chiung nhan ngay 10-6-
2020 vé viéc x0a dang ky tau c4 BV-5868-TS.

Ba K nop day du hd so yéu cau bdi thuong ton that tai Cong ty B1 Ba Ria -
Viing Tau nhung bi tir chdi boi thudng vi Cong ty B1 Ba Ria - Viing Tau cho rang tau
c4 cua ba thudc diéu khoan loai trir quy dinh tai Diéu khoan bao hiém than tau ca cua
Téng Giam dbc Tong Cong ty ¢6 phan B. Ba K cho rang viéc khong dong ¥ boi
thuong 1a khong phu hop, vi:

- Tau BV-5868-TS du diéu kién an toan d¢ hoat dong khai thac hai sdn ngoai
bién nén duoc Tram kiém soat Bién phong cho xuat bén tai cang Phuong G, thanh
phé V.

- Ba K 14 chi cia rat nhiéu tau c4 nhung ba K khong duoc Uy ban nhan déan
phuong ciing nhu Chi cuc Thuy san tinh Ba Ria - Viing Tau thong bao vé loai tau va
thoi han bat budc phai lap dat thiét bi giam sat hanh trinh.

- Tau cua ba K hoat dong khong vi pham 1é€nh cam, 1énh phong tdéa, khdng vi
pham cac quy dinh ctia phap luat vé dam bao an toan cho ngudi va tau ca hoat dong
thiy san. Mic khac, tai Pidu 5 ciia Quyét dinh sé 0001/2017-BM/HH ngay 01-01-
2017 cua Tong Cong ty c6 phan B quy dinh vé “Loai trir bao hiém” ciing khong quy
dinh trudng hop loai trir bao hiém do tau ca chwa lap dat thiét bi giam sat hanh trinh.
Pong thoi khi ky két Hop ddng bao hiém, phia Cong ty B1 Ba Ria - Viing Tau khéng
giai thich vé van dé nay cho ba K.

Do viy, ba K yéu cau Téng Cong ty cd phan B phai boi thuong cho ba K s6
tién t6n that do su cb tau ca BV-5868-TS bj mit tich theo Gidy chimg nhan bao hiém
s6 MHS/01021032 ngay 09-01-2019 véi sd tién 1a 2.000.000.0004.

Bi dom thdng qua nguoi dai dién theo iy quyén trinh bay:

Chu tau ca BV-5868-TS la ba Tran Thi K ¢6 tham gia mua bao hiém tai Cong
ty B1 Ba Rja - Viing Tau ngay 09-01-2019 cho tau c& co cac thong s6 nhu ba K da
trinh bay.

Viéc tau ca xuat bén di bién ngay 31-10-2019 va tau bi su cb va cham véi tau
BV-91881-TS, bi chim trén vung bién Binh Thuin ngay 04-11-2019 ding nhu ba K

trinh bay. Chu tau di lién hé cac don vi truc vét dé thué tim kiém truc vét tau ca BV-
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5868 -TS nhung cac don vi truc vét xac dinh khong thé truc vét duogc nén chu tau
quyét dinh tir bo tau.

Ngay 22-07-2020, ba K gtri Gidy yéu cau boi thuong cing ho so kém theo, yéu
cau Cong ty B1 Ba Rija - Viing Tau boi thudng sb tién 6.566.000.000d. Sau khi xem
x6t ho so, nhan thiy ton that thudc diém loai trir ciia quy tic bao hiém nén ngay 05-
03-2021 Cong ty B1 Ba Ria - Viing Tau ban hanh vin ban s 0357/2020-BM/HH
thong bao tir chdi bdi thuong. Ngay 14-04-2021, chii tau khiéu nai quyét dinh tir chdi
bdi thuong. Ngay 22-09-2021, Cong ty B1 Ba Rja - Viing Tau ban hanh van ban sd
1747/2021-BM/HH, béo luu quan diém tir chbi bdi thuong.

Nay ba Tran Thi K yéu cau Cong ty B1 Ba Ria - Viing Tau boi thudng sb tién
ton that tau ca BV-5868-TS 1a 2.000.000.000d thi Cong ty B1 Ba Ria - Viing Tau
khong dong ¥ vi nhiing 1y do sau:

Theo xac minh cua Cong ty B1 Ba Ria - Viing Tau va don vi giam dinh doc lap
la Cong ty c6 phan Tham dinh - Giam dinh C1 (CVIC) tai thoi diém ton that ngay 04-
11-2019, tau BV-5868-TS khong c6 thiét bi giam sat hanh trinh.

Cian ¢t Khoan 6 Piéu 7 ctiia Luat Thiy san nam 2017, cac hanh vi bj nghiém
cam trong hoat dong thily san c6 Khai thac thity san bat hop phép. Theo diém i khoan
1 biéu 60, mot trong cac hanh vi dugc coi 13 khai thac thity san bat hop phép 1a khong
trang bi hodc trang bi khong dﬁy da hoac khong van hanh thiét bi thong tin lién lac va
thiét bi giam sat hanh trinh theo quy dinh.

Can ctr quy dinh tai diém e khoan 1 Diéu 44 Nghi dinh 26/2019/ND-CP thi 16
trinh 1ap dat thiét bi gidm sat tau ca c6 chidu dai 16n nhat tir 24 mét trd 1én phai lap
trudc ngay 01 thang 7 ndm 2019.

Theo cac quy dinh ndi trén, tau BV-5868 -TS, mac du la tau hau can, nhung
duoc xép loai tau c4, ¢ hoat dong khai thac thay san va phai tudn thi cac quy dinh
phap luat lién quan. Ba K phai ty nim bat nhitng quy tic ma phép luat di quy dinh
nham bao vé quyén loi ctia minh khi kinh doanh nghé c4. Do d6 bao hiém khong cé
nhiém vu phai théng bao cho ba K nhiing quy dinh chung cta Nha nudc nhu lap dit
thiét bi hanh trinh cho tau c4 khi ra khoi dénh bat hai san.

Viéc tau BV-5868-TS khong lap dit thiét bi giam sat 1a hanh vi khai thac thay
san bat hop phap, thudc hanh vi bi nghiém cam theo quy dinh phap luat. Can cir theo
Quy tic bao hiém than tau ca ban hanh kém theo Quyét dinh s 0001/2017-BM/HH
ngay 01-01-2017 cua Tong Giam ddc Tong Cong ty co phan B thi s& khong boi
thuong nhitng ton that xay ra trong thoi han bao hiém, ké ca nhitng ton that gay ra boi
nhitng rai ro dugc bao hiém trong nhing truong hop dudi day:

- Piéu 5.1.5: Tau duoc bao hiém vi pham Iénh cam, Iénh phong toa hodc quyét
dinh khéc ctia co quan Nha nudc c6 tham quyén ban hanh hoic hoat dong kinh doanh
trai phép theo quy dinh cua phap luat:



- Piéu 5.1.6: Vi pham céac quy dinh phap lut vé dam bao an toan cho ngudi va
tau cé hoat dong thuy san, ...

Do vay, Cong ty B1 Ba Ria -Viing Tau cho rang ton that tiu BV-5868-TS da
roi vao diém loai trir trach nhiém bao hiém va tir chdi boi thuong ddi véi ton that cua
tau BV-5868-TS 1a hoan toan phu hop véi cac ching ct, tai lidu co trong hd so, phu
hop véi cac tinh tiét, sy that khach quan cua vu 4n va dung véi quy dinh phap luat. D&
nghi Toa an khong chap nhan toan bo yéu cau khai kién cta nguyén don.

Ban an dan sw so tham so 41/2022DS-ST ngay 28-6-2022 ciia Toa an nhan
dan thanh phd V da tuyén xir:

Chép nhéan yéu cau khoi kién cta ba Tran Thi K vé viéc “Tranh chap hop dong
bao hiém tau ca” véi Tong Cong ty cd phan B: Budc Tong Cong ty co phan B phai
thanh toan tién bao hiém than tau c4 BV-5868-TS cho ba Tran Thi K véi sb tién 1a
2.000.000.000d (Hai ty dong).

Ngoai ra Ban an so tham con tuyén v€ an phi va quyén khang cao cia cac
duong su.

Khang céo: Ngay 12-7-2022, bi don 1a Tong Cong ty co phan B khang céo
toan bd Ban an so thim vai Iy do Toa an cip so tham chua xem xét ddy du céac tinh
tiét, chting ctr. D& nghi Toa an cap phtc thim sira ban an so tham, khong chdp nhan
yéu cau cua ba K.

Tai phién toa phiic tham:

- Nguyén don giit nguyén yéu cau khoi kién. Luat su ciia nguyén don cho rang
Cong ty B1 Ba Ria -Viing Tau khong giai thich rd cac diéu khoan bao hiém cho ba K
khi ky hop déng bao hiém. Nay Cong ty B1 Ba Ria -Viing Tau giai thich diéu khoan
loai trir trach nhiém béo hiém theo hudng bét loi cho ba K 13 khéng phu hop véi Luat
Kinh doanh bao hiém, mang tinh suy dién tir hanh vi kinh doanh bét hop phap cua
Luat Thily san dé cho rang ba K hoat dong kinh doanh trai phép theo diéu khoan cua
phia bao hiém 13 khong thoa dang. Cong ty B1 Ba Ria -Viing Tau ciing khong dua ra
dugc 1énh cdm, 1énh phong téa ndo dbi véi tau ca ciia ba K trong thoi gian tham gia
bao hiém. D& nghi Hoi déng xét xir phiic tham gilr nguyén Ban 4n dan su so tham.

- Bi don giit nguyén yéu cau khang céo.

- Cac duong su khong thoa thudn dugc véi nhau vé viéc giai quyét vu an.

- Pai dién Vién kiém sdt nhan dan tinh Ba Ria - Viing Tau co y kién:

Viéc chap hanh phap luat cia Tham phan va Hoi dong xét xir phuc tham dung

quy dinh. Cac duong su c6 mit tai phién toa phtic tham chap hanh tt quy dinh phap
luat t tung.

Vé tu cach tham gia td tung ctia ong Danh H1, thuyén trudng tau ci cua ba K
dugc Toa 4n cap so tham xéac dinh 1a ngudi c6 quyén loi nghia vy lién quan trong vu
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an 1a khong pht hop. Dé nghi Hoi dong xét xir phiic tham xac dinh éng H1 13 ngudi
lam chimg, khong phai ngudi c6 quyén lgi nghia vy lién quan.

V& tranh chip cua cac duong su: Viéc Cong ty B1 Ba Ria -Viing Tau va ba
Tran Thi K ky két Gidy chting nhan bao hiém tau ca s MHS/01021032 ngay 09-01-
2019 phu hop véi quy dinh phap luat. Tau ca ctia ba K khong vi pham 1énh cim, 1énh
phong téa ciia co quan c6 tham quyén va ciing khong thudc truong hop kinh doanh
trai phép. Gidy ching nhan bao hiém duoc ky sau khi Luat Thiy san c6 hiéu luc
nhung Cong ty B1 Ba Ria -Viing Tau khong dua ndi dung méi vao Diéu khoan bao
hiém hodc ky phu luc bd sung véi ba K, khong giai thich cho ba K rd khi ky Gidy
chtng nhan bao hiém. Viéc Cong ty B1 Ba Ria -Viing Tau 4p dung Luat Thay san dé
giai thich cho diéu khoan loai trir bao hiém ctia minh theo hudng gy bat loi cho ba K
1a khong phu hop. Mit khac, 1y do chim tau khong lién quan dén viéc chua lap thiét b
giam sat tau ca. Do d6, Ban an dan su so thAm d3 budc Cong ty B1 Ba Ria-Ving Tau
boi thuong cho ba K 2.000.000.000d 1 c¢6 can cir. P& nghi Hoi dong xét xtr phuc
tham khong chap nhan khang céo ctia Coéng ty B1 Ba Rija -Viing Tau va giir nguyén
Ban 4n dan sy so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u c6 trong hd so vu an, dugc tham tra tai phién toa
va can ¢t vao két qua tranh tung tai phién toa, Hoi dong xét xir phiic tham nhan dinh:

[1] Bdi vai tu cach tham gia t6 tung ciia ong Danh H1 va 6ng Danh T4, Toa
an cap so tham xac dinh 6ng Danh H1 13 nguoi lién quan, 6ng Danh T4 1a ngudi 1am
chung. Thay rang, 6ng H1 va dng T4 1a thuyén truong va may trudng, 1am viéc cho
ba K va huong lwong, ching kién toan bd sy viée tau BV-5868-TS bi chim nén chi 14
nhitng ngudi 1am chung trong vu an, khong xac dinh tu cach ngudi c¢6 quyén loi
nghia vy lién quan d6i v6i 6ng H1 nhu y kién ciia Vién kiém sat nhan dan tinh Ba
Ria-Viing Tau tai phién toa la phu hop.

[2] Xét yéu cau khoi kién ciia ba K vé viéc yéu cau Tong COng ty cd phan B
(goi tat 1a Cong ty B) phai bdi thuong tién bao hiém than tau véi sb tién la
2.000.000.000d (Hai ty dong), Hoi dong xét xtr phuc thim xem xét nhu sau:

[2.1] Gidy chimg nhan bao hiém tau c& s6 MHS/01021032 ngay 09-01-2019 ky
giita ba Tran Thi K v&i Cong ty B ¢6 hinh thuc, ndi dung phu hop véi quy dinh cia
cac Diéu 12, 13, 14 Luat Kinh doanh bao hiém ndm 2000 nén c6 hiéu lyc véi cac bén
ky két.

[2.2] Can ctr vao trinh bay cua cac duong su va tai liéu chung ctr c6 tai ho so,
Hoi dong xét xtr xac dinh tau ca mang s6 dang ky BV-5868-TS véi cac dic diém
thong s6 nhu ba Tran Thi K trinh bay, thudc quyén sé hitu cia ba K. Pang ky ngay
04-10-2010 12 loai tau danh c4, cong dung khai thac hai san. Puoc thay d6i dang ky



ngay 12-5-2016 la loai tau danh ca nhung cong dung la dich vu hau can thuy san. Tau
duoc phép hoat dong tai ving bién Viét Nam (BL 51-55).

[2.3] Ban chi huy Bién phong ctra khau cang Ba Ria —Viing Tau x4c nhan tau
BV-5868-TS duoc cho phép xuit bén tir ngay 31-10-2019 nhung nay chua 1am thu tuc
nhap bén (BL 188).

[2.4] Tau BV- 5868-TS co thuyén trudng, may truéng va 04 thuyén vién. Sau
chuyén di bién ngay 31-10-2019 nhiing nguoi nay déu khong con 1am cho ba K, ho 1a
nhitng nguoi di bién nén trong d6 c6 04 thuyén vién 1a 6ng Quynh Van B, 6ng Lé Vin
H2, 6ng Nguyén Vin C2, ong Tran Hai D1 nay ba K khong biét ho dang ¢ dau, khong
giao duoc gidy triéu tip cua Toa an. Ba K tim dugc 6ng Danh H1 thuyén trudng va
ong Danh T4 may trudng, theo 161 khai ctia 02 nguoi nay thi trong qué trinh tau BV-
5868-TS cap man dé sira chita cho tau BV-91881-TS ciing ctia ba K thi tau BV-5868-
TS bi song danh va cham vao tau BV-91881-TS nén bi nudc vao lam chim tau (BL
124-126, 138, 139, 185).

[2.5] Ba K d3 théng bao voi Cong ty B1 Ba Ria —Ving Tau, dong thoi thuc
hién cong viéc thdng béo tim kiém, tim cach truc vot nhung do sau khi chim, tau bi
tréi dat khong thé xac dinh duoc vi tri dé truc vot nén ngay 05-5-2020 ba K xin tir bo
X4c tau BV- 5868-TS, dugc Chi cuc Thily san tinh Ba Ria - Viing Tau cap Gidy chimg
nhan vé viéc x6a dang ky tau ca BV-5868-TS vao ngay 10-6-2020 (BL 56-59, 128-
137, 240-242).

[2.6] Khi xay ra sy kién chim tau c& va dugc ba K thong bao, Cong ty B da thué
don vi giam dinh doc 1ap 1a Cong ty c6 phan Tham dinh - Giam dinh C1 (CVIC) dé
giam dinh t6n that tau ca bi chim. Cong ty B 1a don vi chi dinh Céng ty giam dinh va
da chp nhan két qua giam dinh nay. Theo cac dit lidu thu thap duoc thi Cong ty giam
dinh két luan tau chim tai vi tri toa do thudc vung bién dao P, tinh Binh Thu4n va khu
vuc nay c6 do sau 137m nudc, don vi truc vot kho co thé tim va truc vét vi nguy hiém
tinh mang thg 1an nén chu tau tr bo tau la hop 1y (BL 148, 149).

[2.7] Cong ty B ciing xac nhan tau chim 14 c6 that, nhung khong ddng ¥ chi tra
tién bao hiém vi 1y do tau ca ciia ba K thudc trudng hop loai trir trach nhiém bao hiém
cua Cong ty B (BL 159, 164, 173).

[2.8] Nhu vay, du khong truc v6t duge than tiu BV-5868-TS nhung van du co
sO xac dinh tau ca BV-5868-TS c6 ra khoi va da bi chim vao ngay 04-11-2019 tai
ving bién tinh Binh Thuan 13 c6 that; chu tau ca 1a ba K dugc cip Gidy ching nhan
x6a dang ky tau ca ding quy dinh phép luat.

[2.9] Vé viéc COng ty B tir chéi chi tra tién bao hiém cho tau ca BV-5868-TS,
thdy rang:

[2.9.1] Cong ty B dua ra Iy do tir chdi bdi thuong ton that chim tau ca cta ba K
vi can cir Diéu khoan bao hiém than tau ca ban hanh kém theo Quyét dinh sb
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0001/2017-BM/HH ngay 01-01-2017 ctia Téng Giam dbc Tong Cong ty cd phan B da
quy dinh cac truong hop loai trir bao hiém. Theo d6, tu ca BV-5868-TS ctia ba K Vi
pham vao 2 diém loai trir bao hiém, 1a nhiing trudng hop Cong ty B khong boi
thuong, cu thé:

- Tai muc 5.1.5 Piéu 5 cua Piéu khoan bao hiém than tau ca quy dinh “tau
duoc bao hiém vi pham 1énh cAm, 1énh phong toa hoac quyét dinh khac cia co quan
Nha nudc c6 thdm quyén ban hanh hodc hoat dong kinh doanh trai phép theo quy dinh
cua phap luat”;

- Tai muc 5.1.6 Diéu 5 ctia Piéu khoan bao hiém théan tau ca quy dinh “vi pham
cac quy dinh phap luit vé dam bao an toan cho nguoi va tau ca hoat dong thuy san”.

Ngoai ra Cong ty B khéng con néu ly do nao khéc.

[2.9.2] Bé 4p dung diéu khoan trén, Cong ty B cho rang tau ca BV-5868-TS
ctia ba K khong trang bi thiét bi giam sat hanh trinh tai thoi diém chim tau ma theo
quy dinh tai diém i khoan 1 Piéu 60 cua Luat Thuy san nam 2017 thi tau ca “khong
trang bi ... thiét bi giam sat hanh trinh theo quy dinh” 13 mot trong cac hanh vi khai
thac thity san bat hop phap. Do vy, phu hop voi quy dinh loai trir bao hiém ctia Cong
ty B.

[2.9.3] V& quy dinh tai muyc 5.1.5 Diéu 5 - Piéu khoan bao hiém than tau cé cta
Cong ty B, thiy rang:

[2.9.3.1] Tau ca BV-5868-TS cua ba K dugc phép xuit bén cua co quan co
thim quyén 1 Tram Bién phong ctra khau cang V nén khéng thudc trudng hop Vi
pham 1énh cam, 1énh phong téa hodc quyét dinh khéc ciia co quan Nha nuéc c¢6 tham
quyén. Tai phién toa phiic tham, phia Cong ty B x4c nhan tiu c4 cta ba K tai thoi
diém chim tau khong vi pham céc 1énh nay, nhung vi pham vao hoat dong kinh doanh
trai phép.

[2.9.3.2] Hoat dong kinh doanh trai phép duoc giai thich theo phép luat vé kinh
doanh 12 hanh vi kinh doanh phai dang ky kinh doanh nhung lai khong c6 gidy ching
nhdn dang ky kinh doanh hodc hoat dong kinh doanh khong diung v6i nhitng ndi dung
da dang ky véi co quan nha nudc. Pong thoi, hanh vi kinh doanh trai phép ciing nhu
hanh vi khong trang bi thiét bi giam sat hanh trinh chi 1a mot trong s6 cac hanh vi bi
cho 14 khai thac thay san bat hop phap, quy dinh tai Khoan 1 Diéu 60 Luat Thuy san.
Con Diéu khoan loai trir bao hiém ctiia Cong ty B chi c6 quy dinh hanh vi kinh doanh
trai phép ma khong cé hanh vi khong trang bi thiét bi giam sat hanh trinh, cling khong
c¢6 quy dinh rang tit ca cac hanh vi khai thac thay san bat hop phap déu thudc truong
hop loai trir bao hiém.

[2.9.3.3] Thoi diém Cong ty B va ba K ky hop dong bao hiém tau ca BV-5868-
TS la ngay 09-01-2019, sau thoi diém Luat Thiy san c¢6 hiéu luc (01-01-2019) 08
ngay. Theo quy dinh chuyén tiép tai Khoan 2 Piéu 105 Luat Thiy san cho phép céc

8


https://tuvanvietluat.com/tu-van-thanh-lap-cong-ty/giay-phep-kinh-doanh-la-gi
https://tuvanvietluat.com/tu-van-thanh-lap-cong-ty/giay-phep-kinh-doanh-la-gi

loai gidy phép trong linh vuc thiy san da duoc cép trudc ngdy Luat co hiéu lyuc thi
dugc sir dung cho dén khi hét han. Lo trinh vé lap dat thiét bi giam sat tau ca quy dinh
tai diém e khoan 3 Diéu 44 Nghi dinh 26/2019/ND-CP ngay 08-3-2019 ciing ban hanh
sau khi hai bén ky hop dong bao hiém tau ca. Nhu vay, ba K dugc phép khai thac thay
san do dap Gmg cac diéu kién theo quy dinh phap luat trudc khi c6 Luat Thay san va
gidy phép cii chua bi thu hdi dé cap lai theo cac diéu kién méi nén ba K khéng bi coi
la vi pham vé hoat dong kinh doanh trai phép. Mat khéc, Piéu khoan bao hiém than
tau ca cua Cong ty B ban hanh tir ngay 01-01-2017, con Luat Thuy san ban hanh ngay
21-1-2017 nhung Cong ty B van khong bd sung, diéu chinh lai Diéu khoan bao hiém
than tau c4. Nhu vdy, trong thdi han hiéu luc ciia hgp dong bao hiém, hai bén khong
ky bd sung cac ndi dung méi nén chi ap dung cc ndi dung di ky dé xem xét moi thoa
dang.

[2.9.3.4] Mit khac, Gidy chimg nhan bao hiém dugc Cong ty B soan san noi
dung, kém theo ghi chii trong hgp dong rang bén ban bao hiém da tu van va cung cap
day du cac diéu khoan bao hiém, yéu ciu ngudi duoc bao hiém phai doc ky gidy
ching nhan bao hiém, néu phat hién sai sét phai thong bao ngay cho Cong ty B. Ba K
cho rang khi ky hop dong bao hiém, ba khong duoc giai thich 18 vé cac trudng hop
loai trir bao hiém. Tai phién toa phtic tham, dai dién ctia Cong ty B khong chic chan
vé nhimg ndi dung da giai thich cho ba K khi hai bén ky hop dong bao hiém, cho rang
ba K duge doc Piéu khoan bao hiém, néu c6 thic méic nodi dung nao thi bén bao hiém
m&i giai thich. Tuy nhién, tai diém a khoan 2 Diéu 17 va khoan 1 Piéu 19 cta Luat
Kinh doanh bao hiém nim 2000 quy dinh doanh nghiép bao hiém c6 nghia vu giai
thich cho bén mua bao hiém vé cac diéu kién, diéu khoan bao hiém; vé quyén, nghia
vu ctia bén mua bao hiém. Pong thoi, tai khoan 2 Diéu 16 Luat Kinh doanh bao hiém
nam 2000 quy dinh diéu khoan loai trir trach nhiém bao hiém phai dugc quy dinh 1
trong hop dong bao hiém; doanh nghiép bao hiém phai giai thich rd cho bén mua bao
hiém khi giao két hop dong. Nhu vay, trong trudng hop ndy Hoi dong xét xtr ap dung
Piéu 21 Luat kinh doanh bao hiém niam 2000 dé xem xét, Diéu luat nay quy dinh vé
giai thich hop ddéng bao hiém nhu sau: Trong truong hop hop dong bao hiém cé diéu
khoan khong 13 rang thi diéu khoan d6 duoc giai thich theo hudng c6 loi cho bén mua
bao hiém.

[2.9.3.5] Tir nhitng phan tich trén, Hoi dong xét xtr phic tham cho rang phia
Cong ty B vién dan hanh vi khai thac thily san bat hop phap cta Luat thay san dé
d6ng nhit véi hoat dong kinh doanh trai phép theo quy dinh cta phép luat dugc néu
tai muc 5.1.5 Diéu 5 Piéu khoan bao hiém than tau ca caa Cong ty B 1a chua phu hop.
Tau ca BV-5868-TS bj chim khong thudc trudng hop loai trir bao hiém quy dinh tai
muc 5.1.5 Diéu 5 Diéu khoan bao hiém than tau ca ciia Cong ty B.

[2.9.4] Vé quy dinh tai muc 5.1.6 Piéu 5 Piéu khoan bao hiém than tau ca cua
Cong ty B: Tai myc nay c6 quy dinh truong hop loai trir bao hiém: Vi pham cac quy
dinh phap luat vé dam bao an toan cho ngudi va tau c4 hoat dong thiy san, nhung
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Cong ty B vién dan thiéu doan sau ctia muc nay 1a “bao gdbm nhung khong gidi han
nhitng trudng hop sau day: ...”. Theo do, cac trudng hop cu thé duge Cong ty B liét
ké tir tiéu muc 5.1.6.1 dén 5.1.6.5 thi ba K déu dap tmg day du. Do vay, vién dan cia
Cong ty B la khong phu hop.

[2.10] Nhu vay, Hoi dong xét xir phiic tham thay rang Toa an cip so tham da
budc Cong ty B phai thanh toan tién bao hiém d6i véi tau BV-5868-TS cho ba K véi
s6 tién 1a 2.000.000.000d 12 phu hop véi Piéu 15, 46 Luat kinh doanh bao hiém nam
2000.

[2.11] Theo gidy chirng nhan bao hiém thi ngudi dugc thu huong 1a Ngan hang
TMCP Cong thuong Viét Nam — Chi nhanh Ba Ria Viing Tau. Tuy nhién, ba K da
thanh todn toan bo khoan vay thé chap con tau BV-5868-TS nay va Ngan hang da giai
chap, duoc Ngan hang TMCP Cong thuong Viét Nam — Chi nhanh Ba Ria Viing Tau
xac nhan ngay 22-6-2022. Do vay, ba K 1a chi con tau nén ba K la nguoi dugce thu
hudng s6 tién bao hiém do Cong ty B chi tra.

[2.12] Hoi dong xét xir phuc tham xét thay voi nhitng phan tich nhu trén, khong
c6 co s& chdp nhan khang cdo ciia Cong ty B, quyét dinh giit nguyén Ban an so tham.

[3] Do khang cdo ciia Cong ty B khong duoc chap nhan nén Cong ty B phai
chiu 300.000 ddng tién an phi dan su phic tham, dugc trir vao sb tién tam tng &n phi
phtic tham di nop.

Vi cdc 1€ trén, can cir Khoan 1 Piéu 308 B4 ludt To tung dan su;
QUYET PINH:

Ap dung cic Diéu 26, 35, 40, 148 cta Bo luat T6 tung dan su; cac Piéu 12, 13,
14, 15, 16, 17, 19, 21, 46 cua Luat Kinh doanh bao hiém; Khoan 2 Diéu 105 Luat
Thity san; cac Diéu 27, 29 Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cta
ij ban Thuong vu Quéc hdi vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an
phi va 1€ phi Toa én, tuyén xu:

Khong chap nhan ndi dung khang cdo ctua Tong Cong ty cd phan B. Giir
nguyén Ban 4n dan sy so tham sé 41/2022DS-ST ngay 28-6-2022 cua Tda an nhén
dan thanh phé V, nhu sau:

1. Chap nhan yéu cau khoi kién cua ba Tran Thi K vé viéc “Tranh chap hop
d6ng bao hiém tau c&” véi Tong Cong ty cb phan B: Tong Cong ty c6 phan B phai
thanh toan tién bao hiém than tau cd BV-5868-TS cho ba Tran Thi K sb tién la
2.000.000.000d (Hai ty dong).

Ké tir ngay bén duoc thi hanh 4n c6 don yéu ciu thi hanh an, néu bén phai thi
hanh &n khong chiu tra s tién néu trén thi hang thang con phai tra thém cho bén duoc
thi hanh 4n s tién 13i 10%/nam cia khoan tién cham thi hanh &n, twong ung vai thoi
gian chua thi hanh an.
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2. An phi:

- An phi dan sy so tham: Tong Cong ty ¢ phan B phai chiu 72.000.000d (Bdy
muoi hai triéu dong).

- An phi dan sy phac thim: Tong COng ty ¢b phan B phai chiu 300.000 dong,
nhung dugc trir vao s tién 300.000d tam tng an phi phic tham di ndp theo Bién lai
thu s6 0002918 ngay 19-7-2022 ctia Chi cuc Thi hanh 4n déan sy thanh phd V, tinh Ba
Ria-Viing Tau. Tong Cong ty ¢o phan B da ndp xong.

3. Truong hop Ban an duogc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh an
dan su thi ngudi duoc thi hanh an dan su, nguoi phai thi hanh 4n dan sy c6 quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh 4n hodc bi cudng
ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Luat thi hanh an dan su;
thoi hi¢u thi hanh an duogc thuc hién theo quy dinh tai Piéu 30 Luat thi hanh 4n dan
Su.

Ban 4n nay c6 hiéu lyc phap lut ké tir ngay tuyén an (20-12-2022).

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh BR-VT; THAM PHAN - CHU TQA PHIEN TOA
-TAND TP. V;

- Chi cuc THADS TP. V;,
- Cac dq()’ng Sur;
- Luu ho so.

Pao Thi Hué
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